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LAW CLERKVqLUME I
IN THE

SUPREME COURT
OF THE

STATE OF IDAHO
*****************************************************************
Supreme Court No. 37437
FERN PETERSON, a protected person, through her guardian PAUL PETERSON
Plaintiff/Respondent.
vs.
PRIVATE WILDNERNESS, ET AL
Defendants/Third Party Plaintiffs/Appellants/Cross-Respondents
vs.
ROBERT AND NANCY PETERSON
Third -Party Defendants/Respondents/Cross-Appellants

*****************************************************************
Appeal from the District Court of the Seventh Judicial District
of the State ofIdaho, in and for the County of Bingham.
Honorable Darren B. Simpson, District Judge, presiding.

******************************************************************
Counsel for Appellant/Cross-Respondent: Ronald Swafford, Esq., 525 Ninth Street, Idaho Falls, ID 83401
Counsel for Respondents: Donald Harris, Esq., PO Box 50130, Idaho Falls, ID 83405
Counsel for Respondents/Cross-Appellants: Michael Creamer, Esq., PO Box 2720, Boise, ID 83701-2720
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Appellants I Cross-Respondents,
-vsROBERT and NANCY PETERSON, husband and wife,
Third-Party Defendants I Respondents i
Cross-Appellants,

******************************************************************
Appeal from the District Court of the Seventh Judicial District
of the State of Idaho, in and for the County of Bingham.
Honorable Darren B. Simpson, District Judge, presiding.
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Ronald Swafford, Esq., 525 Ninth Street,
Idaho Falls. Idaho 83401
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User: MPRATT

dicial District Court - Bingham Cou
ROA Report
Case: CV-2007-0003163 Current Judge: Darren B. Simpson
Paul Peterson vs. PRIVATE WILDERNESS LLC, etal.

Date

Code

User

12/17/2007

NCOC

MPRATT

New Case Filed - Other Claims

MPRATT

Filing: A 1 - Civil Complaint, More Than $1000 No Darren B. Simpson
Prior Appearance Paid by: Harris, Donald L
(attorney for Peterson, Fern) Receipt number:
0021355 Dated: 12/19/2007 Amount: $88.00
(Check) For: Peterson, Fern (plaintiff)

SMIS

MPRATT

Summons Issued PRIVATE WILDERNESS

Darren B. Simpson

SMIS

MPRATT

Summons Issued CECIL DAVIS

Darren B. Simpson

SMIS

MPRATT

Summons Issued YU WEN DAVIS

Darren B. Simpson

SMIS

MPRATT

Summons Issued KEVIN MURRAY

Darren B. Simpson

SMIS

MPRATT

Summons Issued SHERRI MURRAY

Darren B. Simpson

SMIS

MPRATT

Summons Issued DAVID LAWRENCE

Darren B. Simpson

12/24/2007

NOTC

MPRATT

Notice OF DEPOSITION DUCES TECUM - PAUL Darren B. Simpson
PETERSON

12/26/2007

AFFD

MPRATT

Affidavit OF SERVICE - SHERRI MURRAY

Darren B. Simpson

AFFD

MPRATT

Affidavit OF SERVICE - KEVIN MURRAY

Darren B. Simpson

AFFD

MPRATT

Affidavit OF SERVICE - PRIVATE WILDERNESS Darren B. Simpson

AFFD

MPRATT

Affidavit OF SERVICE - CECIL DAVIS

Darren B. Simpson

AFFD

MPRATT

Affidavit OF SERVICE - Y WEN DAVIS

Darren B. Simpson

AFFD

MPRATT

Affidavit OF SERVICE - DAVID LAWRENCE

Darren B. Simpson

SMRT

MPRATT

Summons Returned PRIVATE WILDERNESS

Darren B. Simpson

SMRT

MPRATT

Summons Returned CECIL DAVIS

Darren B. Simpson

SMRT

MPRATT

Summons Returned YU WEN DAVIS

Darren B. Simpson

SMRT

MPRATT

Summons Returned KEVIN MURRAY

Darren B. Simpson

SMRT

MPRATT

Summons Returned SHERRI MURRAY

Darren B. Simpson

SMRT

MPRATT

Summons Returned DAVID LAWRENCE

Darren B. Simpson

117/2008

NITD

MPRATT

Notice of Intent to Take Default

Darren B. Simpson

14/2008

ANSW

MPRATT

ANSWER / AFFIRMATIVE DEFENSES I

Darren B. Simpson

12/19/2007

2/28/2007

Judge
Darren B. Simpson

DEMANDFORJURYTR~L

NOTC
15/2008

HRSC

MPRATT

Notice OF SERVICE - DISCOVERY

MPRATT

Filing: 11A - Civil Answer Or Appear. More Than
Darren B. Simpson
$1000 No Prior Appearance Paid by: Swafford,
Ronald L (attorney for PRIVATE WILDERNESS
LLC,) Receipt number: 0001919 Dated:
2/5/2008 Amount: $58.00 (Check) For: PRIVATE
WILDERNESS LLC, (defendant)

MPRATT

Hearing Scheduled (Telephonic Status
Conference 03/24/2008 10:45 AM)

Darren B. Simpson

MPRATT

Notice Of Hearing

Darren B. Simpson

Darren B. Simpson

115/2008

NOTC

MPRATT

Notice OF SERVICE

Darren B. Simpson

125/2008

MNUT

MPRATT

Minute Entry

Darren B. Simpson
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Case: CV-2007-0003163 Current Judge: Darren B. Simpson
Paul Peterson vs. PRIVATE WILDERNESS LLC, etal.

Date

Code

User

3/25/2008

ORDR

MPRATT

SCHEDULING ORDER

Darren B. Simpson

3/26/2008

HRHD

MPRATT

Hearing result for Telephonic Status Conference
held on 03/24/2008 10:45 AM: Hearing Held

Darren B. Simpson

HRSC

MPRATT

Hearing Scheduled (Telephonic Status
Conference 07/07/2008 09:30 AM)

Darren B. Simpson

HRSC

MPRATT

Hearing Scheduled (Pretrial 10/20/2008 09:00
AM)

Darren B. Simpson

HRSC

MPRATT

Hearing Scheduled (Jury Trial 11/18/2008 09:00 Darren B. Simpson
AM)

MPRATT

Judge

Notice Of Hearing

Darren B. Simpson

NOTC

MPRATT

Notice of Deposition Duces Tecum of Paul
Peterson

Darren B. Simpson

NOTC

MPRATT

Notice of Deposition of Fern Peterson

Darren B. Simpson

NOTC

MPRATT

Notice OF DEPOSITION DUCES TECUM OF
KEVIN MURRAY

Darren B. Simpson

NOTC

MPRATT

Notice OF DEPOSITION DUCES TECUM OF
CECIL DAVIS

Darren B. Simpson

MOTN

MPRATT

Motion for Protective Order

Darren B. Simpson

MOTN

MPRATT

Motion to Shorten Time

Darren B. Simpson

AFFD

MPRATT

Affidavit of Donald L. Harris

Darren B. Simpson

NOTC

MPRATT

Notice of Hearing

Darren B. Simpson

l/10/2008

HRSC

MPRATT

Hearing Scheduled (Motion For Protective Order Darren B. Simpson
04/14/2008 10:00 AM)

f/15/2008

MNUT

MPRATT

Minute Entry

Darren B. Simpson

DCHH

MPRATT

Hearing result for Motion For Protective Order
held on 04/14/2008 10:00 AM: District Court
Hearing Held
Court Reporter: SANDRA BEEBE
Number of transcript pages for this hearing
estimated: LESS THAN 100 PAGES

Darren B. Simpson

HRSC

MPRATT

Hearing Scheduled (Telephonic Status
Conference 04/16/200809:00 AM)

Darren B. Simpson

MPRATT

Notice Of Hearing

Darren B. Simpson

~/7/2008

V8/2008

l/9/2008

HRVC

MPRATT

Hearing result for Telephonic Status Conference Darren B. Simpson
held on 04/16/2008 09:00 AM: Hearing Vacated

ORDR

MPRATT

Order Shortening Time

Darren B. Simpson

MNUT

MPRATT

Minute Entry

Darren B. Simpson

ORDR

MPRATT

Order RE: Competency of Fern Peterson &
Temporary Protective Order

Darren B. Simpson

,/9/2008

AFFD

MPRATT

Affidavit of Donald Harris

Darren B: Simpson

,/12/2008

NOTC

DISNEY

depos I Paul Peterson & Kevin Murray

Darren B. Simpson

/16/2008

MOTN

MPRATT

Motion to Compel

Darren B. Simpson

AFFD

MPRATT

Affidavit of Donald Harris in suppoort of Motion to Darren B. Simpson
Compel

·/16/2008

s
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Date

Code

User

5/16/2008

NOTC

MPRATT

Notice of Hearing

Darren B. Simpson

5/22/2008

HRSC

MPRATT

Hearing Scheduled (Motion To Compel
06/10/200810:00 AM)

Darren B. Simpson

3/10/2008

DCHH

MPRATT

District Court Hearing Held
Court Reporter: SANDRA BEEBE
Number of transcript pages for this hearing
estimated: LESS THAN 100

Darren B. Simpson

3/11/2008

MNUT

MPRATT

Minute Entry

Darren B. Simpson

GRNT

MPRATT

Hearing result for Motion To Compel held on
06/10/2008 10:00 AM: Motion Granted

Darren B. Simpson

MNUT

MPRATT

Minute Entry

Darren B. Simpson

3/12/2008

ORDR

MPRATT

Order Compelling Discovery

Darren B. Simpson

3/13/2008

AFFD

MPRATT

Affidavit OF ATTORNEY FEES AND COSTS

Darren B. Simpson

3/2012008

NOTC

MPRATT

Notice of Service / D's Responses to PI's
Interrogs

Darren B. Simpson

NOTC

MPRATT

Notice of Service I D's Responses to PI's
Requests for Production

Darren B. Simpson

OBJT

MPRATT

Objection to PI's Request for Attorney Fees

Darren B. Simpson

MEMO

MPRATT

Memorandum in Support of Objection to PI's
Request for Attorney Fees and Costs

Darren B. Simpson

'/3/2008

NOTC

MPRATT

Notice OF HEARING / MTN FOR FEES/COSTS

Darren B. Simpson

'/712008

MNUT

MPRATT

Minute Entry

Darren B. Simpson

HRHD

MPRATT

Hearing result for Telephonic Status Conference
held on 07/07/200809:30 AM: Hearing Held

Darren B. Simpson

'/9/2008

HRSC

MPRATT

Hearing Scheduled (Motion 08/11/2008 01 :00
PM) Motion for FeeslCosts

Darren B. Simpson

'/29/2008

MNUT

MPRATT

Minute Entry

Darren B. Simpson

'130/2008

NOTC

MPRATT

Amended Notice of Hearing

Darren B. Simpson

;/1/2008

CaNT

MPRATT

Continued (Motion 08/25/2008 10:00 AM)
Motion for Fees/Costs

Darren B. Simpson

15/2008

MISC

MPRATT

PI Counsel's Available Trial Dates

Darren B. Simpson

1712008

BRFD

MPRATT

Memorandum in Response to Objection to PI's
Request for Attorney Fees

Darren B. Simpson

MOTN

MPRATT

Motion to Amend Affidavit of Attorney Fees and
Costs

Darren B. Simpson

NOTC

MPRATT

Notice of Hearing

Darren B. Simpson

HRSC

MPRATT

Hearing Scheduled (Motion 08/25/2008 10:00
AM) Motion to Amend Affidavit of Attorney Fees
& Costs

Darren B. Simpson

NOTC

MPRATT

2nd Amended Notice of Hearing

Darren B. Simpson

1/27/2008

18/2008

Judge
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Date

Code

User

8/25/2008

DCHH

DISNEY

Darren B. Simpson
Hearing result for Motion held on 08/25/2008
10:00 AM: District Court Hearing Held
Court Reporter: Sandi Beebe
Number of transcript pages for this hearing
estimated: Motion to Amend Affidavit of Attorney
Fees & Costs

GRNT

DISNEY

Hearing result for Motion held on 08/25/2008
10:00 AM: Motion Granted Motion to Amend
Affidavit of Attorney Fees & Costs

Darren B. Simpson

ADVS

DISNEY

Hearing result for Motion held on 08/25/2008
10:00 AM: Case Taken Under Advisement
Motion to Amend Affidavit of Attorney Fees &
Costs

Darren B. Simpson

MNUT

DISNEY

Minute Entry 1 cost & fees

Darren B. Simpson

NOTC

MPRATT

Notice of Unavailable Trial Dates - Def

Darren B. Simpson

STIP

MPRATT

Stipulation to Vacate Jury Trial

Darren B. Simpson

ORDR

DISNEY

Order denying trial by jury

Darren B. Simpson

ORDR

DISNEY

amended court trial scheduling order

Darren B. Simpson

CONT

DISNEY

Continued (Court Trial 03/03/200909:00 AM)

Darren B. Simpson

HRSC

DISNEY

Hearing Scheduled (Pretrial 01/12/2009 10:00
AM)

Darren B. Simpson

HRSC

DISNEY

Hearing Scheduled (Telephonic Status
Conference 11/17/200809:15 AM)

Darren B. Simpson

HRSC

DISNEY

Hearing Scheduled (Court Trial 03/03/2009

Darren B. Simpson

3/28/2008

3/10/2008
3/11/2008

Judge

09:00 AM)
DISNEY

Notice Of Hearing

Darren B. Simpson

1117/2008

STIP

MPRATT

Stipulation to Vacate Jury Trial

Darren B. Simpson

)122/2008

STIP

MPRATT

Stipulation TO AMEND COMPLAINT

Darren B. Simpson

3/24/2008

ORDR

MPRATT

Order TO VACATE JURY TRIAL

Darren B. Simpson

ORDR

MPRATT

Order GRANTING PL'S REQUEST FOR ATTY
FEES

Darren B. Simpson

)/26/2008

ORDR

MPRATT

Order Permitting Amendement of Complaint

Darren B. Simpson

10/22/2008

AMCO

DISNEY

Amended Complaint Filed

Darren B. Simpson

11/18/2008

MNUT

MPRATT

Minute Entry

Darren B. Simpson

HRHD

MPRATT

Hearing result for Telephonic Status Conference
held on 11/17/200809:15 AM: Hearing Held

Darren B. Simpson

11/24/2008

EXW

MPRATT

Defs' Expert/Fact Witness Disclosure

Darren B. Simpson

11/26/2008

MOTN

MPRATT

Motion to Alter Pre-Trial Schedule

Darren B. Simpson

MOTN

MPRATT

Motion to Shorten Time

Darren B. Simpson

NOTC

MPRATT

Notice of Hearing

Darren B. Simpson

12/112008

HRSC

MPRATT

Hearing Scheduled (Motion 12/10/2008 09:00
AM)

Darren B. Simpson

:2/5/2008

ORDR

MPRATT

Order SHORTENING TIME

Darren B. Simpson

1--l
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Date

Code

User

12/10/2008

MNUT

MPRATT

Minute Entry

Darren B. Simpson

DCHH

MPRATT

Hearing result for Motion held on 12/10/2008
09:00 AM: District Court Hearing Held
Court Reporter: SANDRA BEEBE
Number of transcript pages for this hearing
estimated: LESS THAN 100 PAGESMotion to
alter pre-trial schedule

Darren B. Simpson

CONT

MPRATT

Continued (Pretrial 01/26/200909: 15 AM)

Darren B. Simpson

MPRATT

Notice Of Hearing

Darren B. Simpson

12/11/2008

Judge

ANSW

MPRATT

Answer to Amended Complaint, Affirmative
Defenses, Demand for Jury Trial

Darren B. Simpson

1/2/2009

EXW

DISNEY

PL'S EXPERT Exhibit Lists

Darren B. Simpson

1/26/2009

MNUT

MPRATT

Minute Entry

Darren B. Simpson

MEDI

MPRATT

Mediation Ordered DUE 3/13/09

Darren B. Simpson

DCHH

MPRATI

Hearing result for Pretrial held on 01/26/2009
09:15 AM: District Court Hearing Held
Court Reporter: SANDRA BEEBE
Number of transcript pages for this hearing
estimated: LESS THAN 100 PAGES

Darren B. Simpson

HRVC

MPRATT

Hearing result for Court Trial held on 03/03/2009
09:00 AM: Hearing Vacated

Darren B. Simpson

MPRATT

Mediation Status Report 1 Parties at impasse

Darren B. Simpson

MPRATT

Hearing Scheduled (Telephonic Status
Conference 04/20/2009 08:45 AM)

Darren B. Simpson

MPRATT

Notice Of Hearing

Darren B. Simpson

f/3/2009
~/7/2009

HRSC

MOTN

MPRATT

Motion for Appointment of Special Master

Darren B. Simpson

NOTC

MPRATT

Notice of Hearing

Darren B. Simpson

MOTN

MPRATT

Motion to Shorten Time

Darren B. Simpson

114/2009

HRSC

MPRATT

Hearing Scheduled (Motion 04/20/2009 08:45
AM) Motion for Special Master

Darren B. Simpson

116/2009

ORDR

MPRATT

Order Shortening Time

Darren B. Simpson

117/2009

NORT

MPRATT

Note Of Issuelrequest For Trial

Darren B. Simpson

120/2009

DCHH

MPRATT

Hearing result for Motion held on 04/20/2009
08:45 AM: District Court Hearing Held
Court Reporter: SANDRA BEEBE
Number of transcript pages for this hearing
estimated: LESS THAN 100 PAGES Motion for
Special Master

Darren B. Simpson

ADVS

MPRATT

Hearing result for Motion held on 04/20/2009
08:45 AM: Case Taken Under Advisement
Motion for Special Master

Darren B. Simpson

HRHD

MPRATT

Hearing result for Telephonic Status Conference
held on 04/20/2009 08:45 AM: Hearing Held

Darren B. Simpson

HRSC

MPRATT

Hearing Scheduled (Motion 05/01/200910:30
Darren B. Simpson
AM) Motion for Leave to file third party complaint

·/9/2009

r-'
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icial District Court - Bingham

ROA Report
Case: CV-2007-0003163 Current Judge: Darren B. Simpson
Paul Peterson

VS.

PRIVATE WILDERNESS LLC, eta!.

Date

Code

User

4/20/2009

RRTS

MPRATT

Response To Request For Trial Setting

Darren B. Simpson

4/21/2009

MNUT

MPRATT

Minute Entry

Darren B. Simpson

4/22/2009

OBJT

MPRATT

Defs' Objection to PI's Motion for Appointment of
Special Master

Darren B. Simpson

MPRATT

Notice VACATING Hearing

Darren B. Simpson

4/30/2009

Judge

5/412009

MOTN

MPRATT

Motion to join 3rd party defendants

5/20/2009

HRVC

MPRATT

Hearing result for Motion held on 05/01/2009
Darren B. Simpson
10:30 AM: Hearing Vacated Motion for Leave to
file third party complaint

5/26/2009

NOTC

MPRATT

Notice of Hearing 1 Motion to Join 3rd Party
Defendant

Darren B. Simpson

5/27/2009

ORDR

MPRATT

Order Denying PI's Motion fo rAppointment of
Special Master

Darren B. Simpson

HRSC

MPRATT

Hearing Scheduled (Motion 06/15/200910:00
AM) Motion to Join 3rd Party Def

Darren B. Simpson

TPCO

MPRATI

Third-party Complaint

Darren B. Simpson

MNUT

MPRATT

Minute Entry

Darren B. Simpson

DCHH

MPRATT

Hearing result for Motion held on 06/15/2009
10:00 AM: District Court Hearing Held
Court Reporter: SANDRA BEEBE
Number of transcript pages for this hearing
estimated: LESS THAN 100 PAGES 1 Motion to
Join 3rd Party Def

Darren B. Simpson

GRNT

MPRATT

Hearing result for Motion held on 06/15/2009
10:00 AM: Motion Granted Motion to Join 3rd
Party Def

Darren B. Simpson

SMIS

MPRATT

Summons Issued! NANCY PETERSON

Darren B. Simpson

SMIS

MPRATT

Summons Issued 1 ROBERT PETERSON

Darren B. Simpson

7/712009

MPRATT

Acknowledgment of Acceptance of Service

Darren B. Simpson

7/15/2009

DISNEY

Filing: 11 - Initial Appearance by persons other
than the plaintiff or petitioner Paid by: Michael
Creamer Receipt number: 0011462 Dated:
7/15/2009 Amount: $58.00 (Check) For:
PETERSON, NANCY (defendant) and Peterson,
Robert (defendant)

Darren B. Simpson

ANSW

DISNEY

Answer to Third Party Complaint

Darren B. Simpson

711712009

NOTC

MPRATT

Notice of Service 1 PI's Discovery Requests to
Defs

Darren B. Simpson

7120/2009

APPR

MPRATT

Defendant: Peterson, Robert Appearance
Through Attorney Michael C. Creamer

Darren B. Simpson

HRSC

MPRATT

Hearing Scheduled (Telephonic Status
Conference 08/24/2009 11 :30 AM)

Darren B. Simpson

MPRATT

Notice Of Hearing

Darren B. Simpson

6/15/2009

3/24/2009

3/5/2009

ORDR

MPRATT

Order Granting Motion to Join 3rd Party

Darren B. Simpson

Darren B. Simpson

Date: 4/30/2010
Time: 01:43 PM
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icial District Court - Bingham
ROA Report
Case: CV-2007-0003163 Current Judge: Darren S, Simpson
Paul Peterson vs, PRIVATE WILDERNESS LLC, etal.

Date

Code

User

8/13/2009

NOTC

DISNEY

8/18/2009

HRSC

DISNEY

Judge
SERV 1 DEF'S RESPN TO PL'S REQ FOR
ADMIS

Darren S, Simpson

Hearing Scheduled (Motion to Dismiss

Darren B, Simpson

09/14/2009 11: 15 AM) DEF'S
MOTN

DISNEY

Motion TO DISMISS & MOTN FOR JUDGMENT
ON PLEADINGS

Darren B, Simpson

BRFD

DISNEY

MEMO IN SUPP OF Motion TO DISMISS &
MOTN FOR JUDGMENT ON PLEADINGS

Darren B, Simpson

3/25/2009

MNUT

MPRATT

Minute Entry

Darren B. Simpson

3/26/2009

HRHD

MPRATT

Hearing result for Telephonic Status Conference
held on 08/24/2009 11 :30 AM: Hearing Held

Darren B. Simpson

HRSC

MPRATT

Hearing Scheduled (Jury Trial 03/08/201009:00 Darren B. Simpson
AM)

HRSC

MPRATT

Hearing Scheduled (Pretrial 02/08/2010 09: 15
AM)

MPRATT

Notice Of Hearing

Darren B. Simpson
Darren B. Simpson

3/27/2009

OBJT

MPRATT

Objection & Memorandum in opposition to 3rd
Party Defs' Motion to Dismiss and Motion for
Judgment on Pleadings

Darren B. Simpson

3/28/2009

CONT

MPRATT

Continued (Jury Trial 03/08/201001 :30 PM)

Darren B. Simpson

MPRATT

Notice Of Hearing AMENDED

Darren B. Simpson

NOTC

MPRATT

Notice of Service 1 Supp Discovery Responses to Darren B. Simpson
PI

NOTC

MPRATT

Notice of Service 1 Discovery Responses to PI

Darren B. Simpson

NOTC

MPRATT

Notice of Service 1 Discovery Responses to PI

Darren B. Simpson

ORDR

MPRATT

2nd Amended Court Trial Scheduling Order

Darren B. Simpson

NOTC

MPRATT

Notice of Serv 1 Corrected Discovery Responses
to PI

Darren B. Simpson

1/10/2009

BRFD

MPRATT

Petersons' Reply to Private Wilderness's
Objection and Memorandum in Opposition to
Motio to Dismiss and Motio for Judgment on the
Pleadings

Darren B. Simpson

1/14/2009

DCHH

MPRATT

Darren S. Simpson
Hearing result for Motion to Dismiss held on
District Court Hearing Hele
Court Reporter: SANDRA BEEBE
Number of transcript pages for this hearing
estimated: LESS THAN 100 PAGES

3/31/2009

)/312009

09/14/2009 11: 15 AM:

Date: 4/30/2010
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Time: 01:43 PM
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Case: CV-2007-0003163 Current Judge: Darren B. Simpson
Paul Peterson vs. PRIVATE WILDERNESS LLC, etal.

Date

Code

User

9/14/2009

MNUT

MPRATT

HRSC

Judge
Minute Entry
Hearing type: Motion to Dismiss
Hearing date: 9/14/2009
Time: 1:50 pm
Courtroom:
Court reporter:
Minutes Clerk: MARIELLE PRATT
Tape Number:
Party: PRIVATE WILDERNESS LLC, Attorney:
Ronald Swafford
Party: Fern Peterson, Attorney: Donald Harris
Party: NANCY PETERSON, Attorney: Michael
Creamer

Darren B. Simpson

MPRATT

Hearing Scheduled (Telephonic Status
Conference 09/28/2009 11 :00 AM)

Darren B. Simpson

MPRATT

Notice Of Hearing

Darren B. Simpson

~/18/2009

BRFD

MPRATT

Petersons' Supplementation of Argument on
Timeliness of Service of Reply Brief

Darren B. Simpson

~/24/2009

BRFD

MPRATT

Supplemental Memorandum in Opposition to 3rd
Party Defs' Motion to Dismiss and Motion for
Judgment on the Pleadings

Darren B. Simpson

jl28/2009

HRHD

MPRATT

Hearing result for Telephonic Status Conference
held on 09/28/2009 11 :00 AM: Hearing Held

Darren B. Simpson

HRSC

MPRATT

Hearing Scheduled (Oral Argument 09/29/2009
11:00AM)

Darren B. Simpson

MPRATT

Notice Of Hearing

Darren B. Simpson

1/29/2009

MNUT

MPRATT

Minute Entry
Hearing type: Telephonic Status Conference
Hearing date: 9/28/2009
Time: 11 :00 am
Courtroom:
Court reporter: NONE
Minutes Clerk: MARIELLE PRATT
Tape Number:
DONALD HARRIS
RONALD SWAFFORD
MICHAEL CREAMER

Darren B. Simpson

MNUT

MPRATT

Minute Entry
Hearing type: Oral Argument
Hearing date: 9/29/2009
Time: 10:59 am
Courtroom:
Court reporter:
Minutes Clerk: MARIELLE PRATT
Tape Number:

Darren B. Simpson

DCHH

MPRATT

Hearing result for Oral Argument held on
Darren B. Simpson
09/29/2009 11 :00 AM: District Court Hearing Hel(
Court Reporter: Sandra Beebe
Number of transcript pages for this hearing
estimated: Less than 100 pages

<J

Date: 4130/2010
Time: 01:43 PM
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Paul Peterson vs. PRIVATE WILDERNESS LLC, etal.

Date

Code

User

10/30/2009

NOTC

MPRATT

Notice of Cure of Defaults and Request for Status Darren B. Simpson
Conference

11/2/2009

HRSC

MPRATT

Hearing Scheduled (Telephonic Status
Conference 11/23/2009 10:30 AM)

Darren B. Simpson

MPRATT

Notice Of Hearing

Darren B. Simpson

Judge

11/312009

ORDR

MPRATT

Order Denying Third Party Defs' Motion to
Dismiss

Darren B. Simpson

11/5/2009

EXW

MPRATT

Defs' Fact and Expert Witness disclosure

Darren B. Simpson

EXW

MPRATT

Third Party Defs' Fact and Expert Witness
Disclosure

Darren B. Simpson

11/10/2009

NOTC

MPRATT

Notice of Service 1 Discovery Requests to PI

Darren B. Simpson

11/16/2009

MOTN

MPRATT

Motion for Permission to Appeal Order Denying
Third-Party Defendans' Motion to Dismis and
Memorandum in Support Thereof

Darren B. Simpson

11/18/2009

MOTN

MPRATT

Motion for Reconsideration and Memorandum in
Support Thereof

Darren B. Simpson

11/23/2009

MNUT

MPRATT

Minute Entry
Hearing type: Telephonic Status Conference
Hearing date: 11/23/2009
Time: 10:30 am
Courtroom:
Court reporter:
Minutes Clerk: MARIELLE PRATT
Tape Number:
DONALD HARRIS
MICHAEL LAWRENCE
RONALD SWAFFORD

Darren B. Simpson

HRHD

MPRATT

Hearing result for Telephonic Status Conference
held on 11/23/2009 10:30 AM: Hearing Held

Darren B. Simpson

HRSC

MPRATT

Hearing Scheduled (Telephonic Status
Conference 12/15/2009 11 :30 AM)

Darren B. Simpson

HRSC

MPRATT

Hearing Scheduled (Motion To Reconsider
01/11/201004:00 PM)

Darren B. Simpson

HRSC

MPRATT

Hearing Scheduled (Motion 01/11/201004:00
PM) Mtn for permission to appeal

Darren B. Simpson

MPRATT

Notice Of Hearing

Darren B. Simpson

2/3/2009

HRSC

MPRATT
MPRATT

2/7/2009

Hearing Scheduled (Telephonic Status
Conference 12/07/200902:30 PM)
Notice Of Hearing

Darren B. Simpson
Darren B. Simpson

RQUST

MPRATT

3rd Party Pis' Request for Status Conference

Darren B. Simpson

CONT

MPRATT

Continued (Telephonic Status Conference
12/08/200902:00 PM)

Darren B. Simpson

MPRATT

Notice Of Hearing

Darren B. Simpson

MOTN

MPRATT

Motion for Voluntary Dismissal Pursuant to Rule
41(a)(1)

ut

Darren B. Simpson

Date: 4/30/2010
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Paul Peterson vs. PRIVATE WILDERNESS LLC, etal.

Date

Code

User

12/8/2009

MNUT

MPRATT

Judge
Minute Entry
Hearing type: Telephonic Status Conference
Hearing date: 12/8/2009
Time: 2:00 pm
Courtroom:
Court reporter:
Minutes Clerk: MARIELLE PRATT
Tape Number:
LARREN COVERT
MICHAEL CREAMER
DONALD HARRIS

Darren B. Simpson

NOTC

MPRATT

Notice of Hearing

Darren B. Simpson

CONT

MPRATT

Continued (Motion 12/21/200909:00 AM) Mtn
for permission to appeal

Darren B. Simpson

HRHD

MPRATT

Hearing result for Telephonic Status Conference
held on 12/08/200902:00 PM: Hearing Held

Darren B. Simpson

CONT

MPRATT

Continued (Motion To Reconsider 12/21/2009
09:00 AM)

Darren B. Simpson

HRVC

MPRATT

Hearing result for Telephonic Status Conference
held on 12/15/2009 11 :30 AM: Hearing Vacated

Darren B. Simpson

MOTN

MPRATT

Motion FOR SUMMARY JUDGMENT AND
MEMORANDUM IN SUPPORT

Darren B. Simpson

AFFD

MPRATT

Affidavit OF MICHAEL P. LAWRENCE IN
SUPPORT OF MSJ

Darren B. Simpson

AFFD

MPRATT

Affidavit OF ROBERT PETERSON IN SUPPORT Darren B. Simpson
OF MSJ

HRSC

MPRATT

Hearing Scheduled (Motion For Summary
Judgement 01/11/201004:00 PM)

Darren B. Simpson

NOTC

MPRATT

Defs' Notice of Hearing I Mtn for Voluntary
Dismissal

Darren B. Simpson

MOTN

MPRATT

Motion to Shorten Time / Mtn for Voluntary
Dismissal

Darren B. Simpson

OBJT

MPRATT

Objection and Memorandum in Opposition to PI's Darren B. Simpson
Motion for Voluntary Dismissal

BRFD

MPRATT

Third-Party Defedants' Response to Objection
Darren B. Simpson
and Memorandum in Opposition to PI's Motion for
Voluntary Dismissal

NOTC

MPRATT

Pis' Notice of Hearing / Mtn for Voluntary
Dismissal

Darren B. Simpson

MOTN

MPRATT

Motion to Compel

Darren B. Simpson

AFFD

MPRATT

Affidavit in Support of Motion to Compel

Darren B. Simpson

MOTN

MPRATT

Motion to Shorten Time 1 Motion to Compel

Darren B. Simpson

2/14/2009

OBJT

MPRATT

Objection and Memorandum in Opposition to
Darren B. Simpson
Third Party Defs' Motion for Permission to Appeal

2/15/2009

HRSC

MPRATT

Hearing Scheduled (Motion to Dismiss
12/21/200909:00 AM) Defs' Notice

12/10/2009

2/11/2009

III

Darren B. Simpson

Date: 4/30/2010
Time: 01:43 PM
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Date

Code

User

12/15/2009

HRSC

MPRATT

Hearing Scheduled (Motion to Dismiss
01/11/201004:00 PM) Pis' notice

Darren B. Simpson

12/16/2009

MOTN

MPRATT

Amended Motion for Dismissal

Darren B. Simpson

NOTC

MPRATT

Amended Notice of Hearing

Darren B. Simpson

MOTN

MPRATT

Motion to Shorten Time

Darren B. Simpson

MNUT

MPRATT

12/21/2009

Judge

Minute Entry
Hearing type: Motion To Reconsider, Appeal,
Dismiss
Hearing date: 12/21/2009
Time: 9:12 am
Courtroom:
Court reporter: SANDRA BEEBE
Minutes Clerk: MARIELLE PRATT
Tape Number:
MICHAEL CREAMER - TELEPHONIC
DONALD HARRIS - TELEPHONIC
RON SWAFFORD

Darren B. Simpson

DCHH

MPRATT

Hearing result for Motion to Dismiss 1 Motion to
Darren B. Simpson
Reconsider 1 Motion to Appeal held on
12/21/200909:00 AM: District Court Hearing Hel(
Court Reporter: SANDRA BEEBE
Number of transcript pages for this hearing
estimated: LESS THAN 100 PAGES

ADVS

MPRATT

Hearing result for Motion to Dismiss held on
01/11/201004:00 PM: Case Taken Under
Advisement Pis' notice

Darren B. Simpson

ADVS

MPRATT

Hearing result for Motion To Reconsider held on
12/21/200909:00 AM: Case Taken Under
Advisement

Darren B. Simpson

ADVS

MPRATT

Hearing result for Motion held on 12/21/2009
09:00 AM: Case Taken Under Advisement Mtn
for permission to appeal

Darren B. Simpson

BRFD

MPRATT

Reply to Private Wilderness' Objection and
Memorandum in Opposition to 3rd party
defendants' Motion for Permission to Appeal

Darren B. Simpson

2/30/2009

NOTC

MPRATT

Notice of Service 1 Third-Party Defs' Discovery
Requests

Darren B. Simpson

14/2010

NOTC

MPRATT

Notice of Service 1 Discovery Requests to 3rd
party plaintiff

Darren B. Simpson

15/2010

RQUST

MPRATT

3rd Party Defs' Request for Order Granting
summary Judgment, Dismising 3rd Party
Complaint and Awarding Atty Fees

Darren B. Simpson

MOTN

MPRATT

Motion to Continue Hearing on Motion for
Summary Judgment

Darren B. Simpson

OBJT

MPRATT

Objection to Third Party Defendants' Motion for
Summary Judgment

Darren B. Simpson

MOTN

MPRATT

Motion to Shorten Time

Darren B. Simpson

II

Date' 4/30/2010

Seven

Time: 01:43 PM
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Paul Peterson

Date

3/12/2010

User: MPRATT

dicial District Court - Bingham

Code

VS,

PRIVATE WILDERNESS LLC, eta!.

Judge

User
MPRATT

Filing: L4 - Appeal, Civil cross-appeal to
Supreme Court Paid by: Creamer, Michael C,
(attorney for Peterson, Robert) Receipt number:
0004397 Dated: 3/12/2010 Amount $101.00
(Check) For: PETERSON, NANCY (defendant)
and Peterson, Robert (defendant)

Darren B. Simpson

Donald 1. Harris, ISB # 1969
Karl R. Decker, ISB #3390
Holden, Kidwell, Hahn"& Crapo, P .L.L.C.
1000 Riverwalk Drive, Suite 200
P.O. Box 50130
Idaho Falls, ID 83405
Telephone 208-523-0620
Facsimile 208-523-9518
Attorneys for Fern Peterson

IN THE DISTRlCT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
FERN PETERSON, a protected person,
through her guardian, PAUL
PETERSON,
COMPLAINT FOR FORECLOSURE OF
MORTGAGE

Plaintiff,
vs.
PRIVATE vV1LDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU "VEN DAVIS, husband and wife;
KEVIN MURRAY and SHERRl
MURRAY, husband and wife; DAVID
L4."VRENCE; JOHN DOES 1-20;

Fee Category: A.l
Fee: $88.00

Defendants.

Plaintiff alleges and complains of defendants as follows:

FIRST CAUSE OF ACTION
(FORECLOSURE OF MORTGAGE)
PARTIES AND JURISDICTION
1.

Plaintiff Fern Peterson, is an individual, residing in Bonneville County, Idaho. (hereafter

Complaint for Judicial Foreclosure of Mortgage

Page - 1

"Peterson" or Plaintiff). Paul Peterson was duly appointed as her conservator on
November 6,
2.

2007.

Defendant Private Wilderness LLC is an Idaho limited liability company (hereafter
"Private Wilderness"), with its principal office c/o Kevin Murray, 1301 East 1ih Street,
Idaho Falls, Idaho 83401.

3.

Defendants Cecil Davis and Yu Wen Davis, husband and wife, are individuals residing in
Bonneville County, Idaho (hereafter "Davis").

4.

Defendants Kevin Murray and Sherri Murray, husband and wife, are individuals
residing in Bonneville County, Idaho (hereafter "Murray").

5.

Defendant David Lavvrence, is an individual residing in Bonneville County, Idaho,
(hereafter "Lawrence").

6.

Defendants Does 1 through 10 are parties, if any, in possession of real property
which is involved in this action, whose true names and identities are unknown to
Plaintiff at the date of filing this Complaint and who will be named if and when
they claim an interest in the property.

7.

Defendants Does 11 through 20 are persons or entities unknown to Plaintiff at the
time of filing this Complaint who may claim an interest in property vvith is subject
to the liens being foreclosed in this action, and who will be named if and when
their respective claims or interests appear.

8.

Defendants are each subject to the jurisdiction of the above-entitled Court by
virtue of their ownership of property in the State of Idaho which is the subject of
this action, and/or by virtue of the business operations in the State of Idaho
conducted by or on behalf of said defendants which are related to this action.

Complaint for Judicial Foreclosure of Mortgage
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THE LOAN TRANSACTION
9.

On or about January 18,2005 plaintiff entered into a Purchase and Sale
Agreement with Davis, Murray and Lawrence whereby she agreed to sell, and
they agreed to purchase real property located in Bingham County for the total
purchase price of $1,000,000.00 (the "Agreement"), a copy of which is attached
hereto as Exhibit A and by this reference made a part hereof.

10.

Subsequently, on April 8, 2005, the parties entered into an Addendum to
Purchase Agreement with additional terms related to e1.'tension of time and
grazing leases, a copy of which is attached hereto as Exhibit B and by this
reference made a part hereof.

11.

On or about October 7,2005 defendants Davis, Murray and Lawrence assigned
their interest in the Agreement to defendant Private Wilderness, a copy of which
is attached hereto as Exhibit C and by this reference made a part hereof.

12.

Pursuant to the Agreement, on or about October 7, 2005, plaintiff executed a Grant Deed
to defendant Private Wilderness conveying the property described in the Agreement.
The Grant Deed was recorded October 13,2005 as Instrument No. 559363, Official
Records of Bingham County, Idaho, a copy of which is attached hereto as Exhibit D and
by this reference made a part hereof.

13.

On or about October 7,2005, defendants Davis, Murray, Lawrence and Private
Wilderness, made, executed and delivered to Plaintiff for good and valuable
consideration that certain written Promissory Note in the original principal amount of
$900,000.00 (the "Promissory Note"), a copy of which is attached hereto as Exhibit E
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and by this reference made a part hereof.

14.

In order to secure payment of the sums due under the Promissory Note, including
interest, costs and attorneys' fees and the obligations Private Wilderness under the
Agreement, on or about October 7,2005, defendant Private Wilderness, executed and
delivered to plaintiff that certain Mortgage and Security Agreement (the "Mortgage"), a
copy of which is attached hereto as Exhibit F and by this reference made a part hereof.
The Mortgage was recorded October 13, 2005, as Instrument No. 559364, Official
Records of Bingham County, Idaho.

15.

In order to secure payment of the sums due under the Promissory Note, including
interest, costs and attorneys' fees, on or about October 7, 2005, defendant Private
Wilderness, executed and delivered to plaintiff that certain Mortgage Agreement for
Land Leased from the State ofIdaho, Lease No. G-9312 (the "Idaho Lease Mortgage"), a
copy of which is attached hereto as Exhibit G and by this reference made a part hereof.

16.

The property encumbered by the Mortgage is described on the attached Exhibit Hand,
by this reference made a part hereof.

17.

The Mortgage also grants plaintiff a security interest in all ofthe personal
property described in the Mortgage (hereafter the Security Agreement).

18.

The Mortgage is a fixture filing on all personal property that is a fixture of the real
property described in the Mortgage.

19.

The real and personal property, including water rights, agreements, exemptions,
instruments and documents described in the Mortgage, the Security Agreement,
and the Idaho Lease Mortgage is hereinafter collectively referred to as the
"Collateral. "
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20.

The interest of the Defendants, and each of them, in the Collateral is junior,
subordinate and subsequent to the interest, right and lien of plaintiff Peterson
therein.
DEFAULT

21.

On July 19,2007 plaintiff notified defendants Private Wilderness, Davis, Murray
and Lawrence that they were in default pursuant to paragraphs 5.3 and 10.6 of
the Agreement and paragraphs 5, 17 and 26 of the Mortgage for the reasons
stated therein, and gave those defendants fifteen days to cure the default, a copy
of which is attached hereto as Exhibit I and by this reference made a part hereof.

22.

Defendants Private Wilderness, Davis, Murray and Lawrence have failed or
refused to cure the default and as a result of such default, Plaintiff elected or
hereby elects to accelerate the entire unpaid balance of principal and interest on
the Promissory Note.

23.

The balance on the loan as of December 12, 2007 evidenced by the Promissory
Note, exclusive of attorneys' fees and costs, is $ 851,834.94 which includes
principal in the amount of $844,202-42, and accrued interest of $7,632.52. Such
indebtedness shall continue to accrue interest at the rate of 5% per annum,
$115.64 per day, until the date of judgment.

24.

Plaintiff has been required to secure a Litigation Guaranty from a licensed title
insurance company in order to prepare this Complaint and other pleadings in
connection with this action. The costs of such title report is $2,555.00. The cost
of such title report is secured by the Mortgage.
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25.

Plaintiff has been required to employ counsel to institute and prosecute this
action, and otherwise to pursue collection under the Promissory Note and the
other documents referred to in this Complaint, and has obligated herself to pay a
reasonable fee for such services. Such attorneys' fees and the costs incurred in
the course of the services rendered or to be rendered by them are secured by the
Mortgage and due under the Promissory Note. Plaintiff Peterson is entitled to
recover from defendants Private Wilderness, Davis, Murray and Lavvrence her
reasonable attorneys' fees and costs incurred herein pursuant to contract, Idaho
Code § 12-120(3), Idaho Code § 12-121 and Idaho Rules of Civil Procedure 54(e).
The reasonable and necessary amount of Plaintiff s attorneys' fees in the event
judgment is taken by default is the sum of $30,000.

26.

Peterson has a first lien and mortgage upon the Collateral and is entitled to
Judgment, Decree of Foreclosure and Order for Sale and such other Orders or
Writs as shall be appropriate to enable Peterson to attempt to recover at Sheriffs
foreclosure sale the loan principal, interest and late charges, together 'with the
costs and expenses hereinbefore referred to, and other costs incurred or to be
incurred in connection with this action. The value of the portion of the Collateral
which is real property is currently not more than $1,000,000.00.

27.

No other proceeding at law or in equity has been commenced or is pending to
collect on the Promissory Note or any portion thereof or to foreclose the
Mortgage, and Peterson has no plain, adequate and speedy remedy at law.

28.

The defendants, and each of them, claim or may claim an interest in part or all of
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the real property described in the above-described loan documents. The interests
of the defendants, and each of them, in the described property are inferior and
subordinate to the lien of Plaintiff Peterson described herein.
29.

Plaintiff Peterson is entitled to foreclose the Mortgage under the laws of the State
of Idaho pertaining to mortgages, free and clear of the claims of defendants, and
each of them.

30.

Pursuant to the above-described loan documents, Plaintiff Peterson has a lien on
the personal property collateral particularly described in such loan documents.
Those liens secure repayment of the obligations owing under the Note. Plaintiff
Peterson is entitled to a decree of this Court providing for the foreclosure of those
liens and sale of the personal property affected thereby, with the proceeds of such
sale, net of the costs of sale, to be applied to the judgment.

SECOND CAUSE OF ACTION
(DEBT)
31.

Plaintiff hereby incorporates and realleges Paragraphs 1 through 30 of this
Complaint.

32.

Defendants Private Wilderness, Davis, Murray and Lawrence are indebted to
Plaintiff Peterson under the Promissory Note.

33.

Plaintiff has given notice of default to defendants Private Wilderness, Davis,
Murray and La'wrence, and in this action has accelerated the unpaid debt.
Notwithstanding such notice and demand, defendants Private Wilderness, Davis,
Murray and Lawrence have failed to pay the debt.

34.

Plaintiff is entitled to immediate entry of judgment against defendants Private
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Wilderness, Davis, Murray and Lawrence, in the amount due under the loan
documents.
35.

Plaintiff has been required to employ counsel to commence and prosecute this
action and to advise and represent it in other respects as a result of defendants
defaults under the Loan Documents. Under the terms of the loan documents
Plaintiff is entitled to collect from defendants Private v\Tilderness, Davis, Murray
and Lawrence reasonable attorneys' fees and costs incurred as a result of
defendants' defaults, including the expenses of prosecuting this action. Plaintiff
is entitled to recover from defendants Private Wilderness, Davis, Murray and
Lawrence her reasonable attorneys' fees and costs incurred herein pursuant to
contract, Idaho Code § 12-120(3), Idaho Code § 12-121, and Idaho Rules of Civil
Procedure 54(e). The reasonable and necessary amount of plaintiffs attorneys'
fees in the event judgment is taken by default is the sum of $30,000.00.

PRAYER FOR RELIEF
WHEREFORE, Fern Peterson prays for relief as follows:
1.

On the First Cause of Action:
A.

That Peterson have judgment against the defendant Private Wilderness,
LLC; Cecil Davis and Yu Wen Davis, husband and wife; Kevin Murray and
Sherri Murray, husband and wife; and David Lawrence for the following
amounts:
1.

The amount of $851,834.94, together with interest thereon at the
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rate of 5% per annum in the amount of $115.64 per day from
December 12,2007, on the principal thereof, to the date of entry of
judgment, and interest thereafter at the rate provided in Idaho Code
§28-22-104.
2.

For the sum of $2,555.00 for the foreclosure report.

3.

For the sum of $30,000.00 as and for Plaintiffs reasonable costs
and attorneys' fees expended in this matter if uncontested, or such
other and further amounts as shall hereafter be established,
together with interest thereon at the legal rate for judgments in
Idaho until paid.

4.

For such other costs and disbursements as may be authorized by
law or Court rule, including any advances by Peterson for the
preservation, protection, maintenance or operation of the
Collateral, post-judgment or foreclosure costs, and interest on any
of the foregoing mentioned sums.

B.

Judgment, order and decree of foreclosure against all defendants:
1.

Declaring that plaintiff Peterson's liens upon the properties
identified in the First Cause of Action are valid and enforceable and
that all of the defendants' interests in or to such properties are
junior, subordinate, and inferior to Peterson's interests therein;

2.

Adjudging that the amounts described in paragraph 1. C.1 of this
prayer are secured by Peterson's liens on the above-described
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properties and are prior and superior to any liens or claims of
defendants or any of them;
3.

Foreclosing the Mortgage herein and granting judgment for sale of
the property described therein by the Sheriff of Bingham County,
Idaho, according to the law and the rules and practices of this Court
in accordance with the provisions of the Idaho Code relating to sales
of property subject to execution, and directing that the proceeds of
such sale be applied in the following order:
a.

To the amount of Peterson's judgment, including postjudgment interest accrued, and

b.

To the defendants as their interests appear or as the Court
shall otherwise direct;

4.

Declaring that the defendants and an persons or parties claiming by
or under them be barred and foreclosed of all right, title, claim and
interest in or to said property, subject, however, to the statutory
redemption rights of defendants or other redemptioners if any there
be;

5.

Declaring that Peterson or any party to this action may become a
purchaser at any such sale, that Peterson shan have the right to bid
in the judgment amount herein, or any portion thereof, as a credit
bid, all others to bid and pay lavvful money of the United States of
America in cash or bank funds available on the same business day,
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and ordering that the sheriff execute and deliver to the purchaser
the necessary certificate of sale covering the property sold to such
party;
6.

that the purchaser be let into possession of the Collateral on
production of the Sheriffs Deed or Certificate of Sale therefor;

7.

that the redemption period be determined by the Court to be V\rithin
one year pursuant to Idaho Code §11-402;

8.

In the event the proceeds from the above-described sales are
insufficient to satisfy the amounts found to be due herein, judgment
and order adjudging that Peterson may have judgment and
execution against defendant Private Wilderness, LLC for such
deficiency;

9.

To the extent not covered in foreclosure of the Mortgage, decree and
order directing foreclosure through sales(s) conducted by the
Sheriff of Bingham County, Idaho, of the personal property security
interests described herein, alloV\ring the repossession of the
collateral not in the possession of Peterson, allomng the disposition
of the collateral, apprmring the advertising and sale proceeds
employed by Peterson, and approving the credits given against
defendants' obligation to Peterson alleged in this Complaint, all in
accordance V\rith the Idaho Uniform Commercial Code and other
applicable law; and
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10.

Orders and judgment granting such other and further relief as may
be necessary to safeguard the interests of Peterson in the collateral
described herein or to otherwise protect the rights and interests of
Peterson.

II.

On the Second Cause of Action:
A. Judgment in favor of Peterson and against Cecil Davis and Yu Wen Davis,

husband and V\rife; Kevin Murray and Sherri Murray, husband and mfe; and David
Lawrence, and execution against said defendants, for the folloV\ring amounts:
1.

The amount of $851,834.94, together with interest thereon at the
rate of 5% per annum in the amount of $115.64 per day from
December 12, 2007, on the principal thereof, to the date of entry of
judgment, and interest thereafter at the rate provided in Idaho Code
§28-22-104·

2.

For the sum of $30,000.00 as and for Plaintiffs reasonable costs
and attorneys' fees expended in this matter if uncontested, or such
other and further amounts as shall hereafter be established,
together with interest thereon at the legal rate for judgments in
Idaho until paid.

3.

For such other costs and disbursements as may be authorized by
law or Court rule, and interest on the foregoing mentioned sums.

4.

That Peterson have such other and further relief as the Court deems
just and proper.
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DATED this /

y'L. day of December, 2007.
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

Zl~~
G:\WPDATA\KRo\14545, Pelerson\ComplalOt, 11 Dec2007.wpd
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SWAFFORD LAW OFFICE, CHARTERED
Ronald L. Swafford, Esq., Bar No. 1657
R. James Archibald, Esq., Bar No. 4445
Larren K. Covert, Esq., Bar No. 7217
525 Ninth Street
Idaho Falls, Idaho 83404
Telephone: (208) 524-4002
Facsimile: (208) 524-4131

Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT.
STATE OF IDAHO, IN AND FOR BINGHAM COUNTY

FERN PETERSON, a protected person
through her guardian, PAUL PETERSON,
Plaintiff.

Case No.: CV-07-3163

vs.
PRIV ATE WILDERNESS, LLC, an Idaho
limited liability company: CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERRI MURRAY,
husband and wife; DAVID LAWRENCE;
JOl-IN DOES 1-20;

ANSWER,
AFFIRMATIVE DEFENSES,
DEMAND FOR JURY TRIAL

Defendants.

COMES NOW the Defendants Private Wilderness, Cecil and Yu Wen Davis and Kevin and
Sherri Murray by and through their attorney of record Swafford Law Office, and answer
Plaintiffs complaint as follows:
1.

In answering paragraph 1, Defendants are without sufficient information to admit
or deny this information and it is therefore denied.

2.

In answering paragraphs 2-5, Defendants admit this information.

f'Jl

3.

In answering paragraphs 6-7, Defendants are without sufficient infonnation to
admit or deny this information and it is therefore denied.

4.

In answering paragraph 8, in so far as it applies to the above listed Defendants, it
is admitted. As to the other Defendants, Defendants are without sufficient
information to admit or deny this information and it is therefore denied.

5.

In answering paragraphs 9-16, Defendants admit this information.

6.

In answering paragraphs 17-20, Defendants deny this information.

7.

In answering paragraphs 21-35, Defendants deny this information.

8.

'In answering Plaintiffs Prayer for Relief, Defendants deny such should be given,
AFFIRMA TIVE DEFENSES

1.

Defendants Cecil and Yu Wen Davis and Kevin and Sheni Murray are not proper
parties to this action,

2.

Plaintiff fails to state a claim upon which relief can be granted,

3.

Plaintiffs claims are barred because of the unclean hands of Paul Peterson,

4,

All damages alleged by the Plaintiff are attributable to persons over which the
Defendants have no control and for which Defendants cannot be held accountable,

5.

Plaintiffs claims are barred by the equitable doctrine of estoppel.

6.

Defendants reserve the right to assert additional defenses that become lmown to them
during the course of this action.

PRA YER FOR RELIEF
WHEREFORE the Defendnat prays for relief as follows:
1.

Dismissal of all claims by the Plaintiff and they take nothing thereby.

2.

Attorney fees and costs pursuant to Idaho Code § 12-120 and 12-121.

3.

Any further award the court deems appropriate and just.

DEMAND FOR JURY TRIAL
Defendants hereby demand trial by jury on all matters listed herein.

Dated

thiS~ay of January, 2008

~t

Ronald 1. Swafford, Esq.
Swafford Law Office, Chartered
Attorneys for the Defendants

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this day I caused to be served a true and correct copy of the
foregoing document on the following by the method of delivery indicated:
Donald L. Harris
HOLDEN KIDWELL HAHN & CRAPO

DATED

thi~~Y

0 US MAIL
X FAX (523-9518)
0 HAND DELIVERY
COURTHOUSE BOX
EXPRESS DELIVERY
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o[January, 2008.

SWAFFORD LAW OFFICE, CHTD.
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Larren K. Covert, ESQ.
Attorneys for Defendant
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Donald L. Harris, ISB # 1969
Karl R. Decker, ISB #3390
Holden, Kidwell, Hahn & Crapo, P.L.L.C.
1000 Rivervvalk Drive, Suite 200
P.O. Box 50130
Idaho Falls, ID 83405
Telephone 208-523-0620
Facsimile 208-523-9518
Attorneys for Fern Peterson

IN THE DISTRlCT COURT OF THE SEVENTH mDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
FERN PETERSON, a protected person,
through her guardian, PAUL PETERSON,

Case No. CV-2007-3163

AMENDED COMPLAINT FOR
FORECLOSURE OF MORTGAGE AND
INJUNCTIVE RELIEF

Plaintiff,
vs.
PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and '{U WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERRl
MURRAY, husband and wife; DAVID
LA WRENCE; JOHN DOES 1-20;
Defendants.

COMES NOW, the Plaintiff, Fern Peterson, a protected person, through her guardian Paul
Peterson, by and through her attorneys of record of the law firm Holden, Kidwell, Hahn & Crapo,
P.L.L. C., and amends her complaint previously filed in this matter as follows:

111

FIRSTCAUSE OF ACTION
(FORECLOSURE OF MORTGAGE)
PARTIES AND mRISDICTION
1.

Plaintiff Fern Peterson, is an individual, residing in Bonneville County, Idaho, (hereafter
"Peterson" or Plaintiff). Paul Peterson was duly appointed as her conservator on November

6,2007.
2.

Defendant Private Wilderness LLC is an Idaho limited liability company, (hereafter "Private
Wilderness"), with its principal office c/o Kevin Murray, 1301 East 17th Street, Idaho Falls,
Idaho 83401.

3.

Defendants Cecil Davis and Yu Wen Davis, husband and wife, are individuals residing in
Bonneville County, Idaho, (hereafter "Davis").

4.

Defendants Kevin Murray and Sherri Murray, husband and wife, are individuals residing in
Bonneville County, Idaho, (hereafter "Murray").

5.

Defendant David Lawrence, is an individual residing in Bonneville County, Idaho, (hereafter
"Lawrence") .

6.

Defendants Does 1 through 10 are parties, if any, in possession of real property which is
involved in this action, whose true names and identities are unknown to Plaintiff at the date
of filing this Complaint and who will be named if and when they claim an interest in the
property.

7.

Defendants Does 11 through 20 are persons or entities unknown to Plaintiff at the time of
filing this Complaint who may claim an interest in property with is subj ect to the liens being
foreclosed in this action, and who will be named if and when their respective claims or
interests appear.

2

AMENDED COMPLAINT FOR FORECLOSURE OF MORTGAGE AND INJUNCTIVE RELIEF

'l

/)

8.

Defendants are each subj ect to the jurisdiction of the above-entitled Court by virtue of their
ownership of property in the State of Idaho which is the subject of this action, and/or by
virtue of the business operations in the State of Idaho conducted by or on behalf of said
defendants which are related to this action.

THE LOAN TRANSACTION
9.

On or about January 18, 2005 plaintiff entered into a Purchase and Sale Agreement with
Davis, Murray and Lawrence whereby she agreed to sell, and they agreed to purchase real
property located in Bingham County for the total purchase price of $1,000,000.00 (the
"Agreement"), a copy of which is attached hereto as Exhibit A and by this reference made
a part hereof.

10.

Subsequently, on April 8, 2005, the parties entered into an Addendum to Purchase
Agreement with additional terms related to extension of time and grazing leases, a copy of
which is attached hereto as Exhibit B and by this reference made a part hereof.

11.

On or about October 7, 2005, defendants Davis, Murray and Lawrence assigned their interest
in the Agreement to defendant Private Wilderness, a copy of which is attached hereto as
Exhibit C and by this reference made a part hereof.

12.

Pursuant to the Agreement, on or about October 7, 2005, plaintiff executed a Grant Deed to
defendant Private Wilderness conveying the property described in the Agreement. The Grant
Deed was recorded October 13, 2005, as Instrument No. 559363, Official Records of
Bingham County, Idaho, a copy of which is attached hereto as Exhibit D and by tlus
reference made a part hereof.
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13.

On or about October 7, 2005, defendants Davis, Murray, Lawrence and Private Wilderness,
made, executed and delivered to Plaintiff for good and valuable consideration that certain
written Promissory Note in the original principal amount of$900,000.00 (the "Promissory
Note"), a copy of which is attached hereto as Exhibit E and by this reference made a part
hereof.

14.

In order to secure payment ofthe sums due under the Promissory Note, including interest,
costs and attorneys' fees and the obligations Private Wilderness under the Agreement, on or
about October 7,2005, defendant Private Wilderness, executed and delivered to plaintiff that
certain Mortgage and Security Agreement (the "Mortgage"), a copy of which is attached
hereto as Exhibit F and by this reference made a part hereof. The Mortgage was recorded
October 13,2005, as Instrument No. 559364, Official Records of Bingham County, Idaho.

15.

In order to secure payment of the sums due under the Promissory Note, including interest,

costs and attorneys' fees, on or about October 7, 2005, defendant Private Wilderness,
executed and delivered to plaintiff that certain Mortgage Agreement for Land Leased from
the State of Idaho, Lease No. G-9312 (the "Idaho Lease Mortgage"), a copy of which is
attached hereto as Exhibit G and by this reference made a part hereof.
16.

The property encumbered by the Mortgage is described on the attached ExhibitH and, by this
reference made a part hereof.

17.

The Mortgage also grants plaintiff a security interest in all of the personal property described
in the Mortgage (hereafter the Security Agreement).

18.

The Mortgage is a fixture filing on all personal property that is a fixture of the real property
described in the Mortgage.
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19.

The real and personal property, including water rights, agreements, exemptions, instruments
and documents described in the Mortgage, the Security Agreement, and the Idaho Lease
Mortgage is hereinafter collectively referred to as the "Collateral".

20.

The interest of the Defendants, and each ofthem, in the Collateral is junior, subordinate and
subsequent to the interest, right and lien of plaintiff Peterson therein.

DEFAULT
21.

On July 19, 2007, plaintiff notified defendants Private Wilderness, Davis, Murray and
Lawrence that they were in default pursuant to paragraphs 5.3 and 10.6 of the Agreement and
paragraphs 5, 17 and 26 of the Mortgage for the reasons stated therein, and gave those
defendants fifteen days to cure the default, a copy of which is attached hereto as Exhibit I and
by this reference made a part hereof.

22.

Defendants Private Wilderness, Davis, Murray and Lawrence have failed or refused to cure
the default and as a result of such default, Plaintiff elected or hereby elects to accelerate the
entire unpaid balance of principal and interest on the Promissory Note.

23.

The balance on the loan as ofDecember 12, 2007, evidenced by the Promissory Note, exclusive
of attorneys' fees and costs, is $ 851,834.94 which includes principal in the amount of
$844,202.42, and accrued interest of $7,632.52. Such indebtedness shall continue to accrue
interest at the rate offive percent (5%) per annum, $115.64 per day, until the date ofjudgment.

24.

Plaintiff has been required to secure a Litigation Guaranty from a licensed title insurance
company in order to prepare this Complaint and other pleadings in connection with this action.
The costs of such title report is $2,555.00. The cost of such title report is secured by the
Mortgage.
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25.

Plaintiff has been required to employ counsel to institute and prosecute this action, and
otherwise to pursue collection under the Promissory Note and the other documents referred
to in this Complaint, and has obligated herself to pay a reasonable fee for such services.
Such attorneys' fees and the costs incurred in the course of the services rendered or to be
rendered by them are secured by the Mortgage and due under the Promissory Note. Plaintiff
Peterson is entitled to recover from defendants Private Wilderness, Davis, Murray and
Lawrence her reasonable attorneys' fees and costs incurred herein pursuant to paragraph 27
ofthe Mortgage, Idaho Code § 12-120(3), Idaho Code § 12-121 and Idaho Rules of Civil
Procedure 54( e). The reasonable and necessary amount of Plaintiffs attorneys' fees in the
event judgment is taken by default is the sum of $30,000.

26.

Peterson has a first lien and mortgage upon the Collateral and is entitled to Judgment, Decree
of Foreclosure and Order for Sale and such other Orders or Writs as shall be appropriate to
enable Peterson to attempt to recover at Sheriffs foreclosure sale the loan principal, interest and
late charges, together with the costs and expenses hereinbefore referred to, and other costs
incurred or to be incurred in connection with this action. The value of the portion of the
Collateral which is real property is currently not more than $1,000,000.00.

27.

No other proceeding at law or in equity has been commenced or is pending to collect on the
Promissory Note or any portion thereof or to foreclose the Mortgage, and Peterson has no plain,
adequate and speedy remedy at law.

28.

The defendants, and each of them, claim or may claim an interest in part or all of the real
property described in the above-described loan documents. The interests of the defendants, and
each of them, in the described property are inferior and subordinate to the lien of Plaintiff
Peterson described herein.
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29.

Plaintiff Peterson is entitled to foreclose the Mortgage under the laws of the State of Idaho
pertaining to mortgages, free and clear of the claims of defendants, and each of them.

30.

Pursuant to the above-described loan documents, Plaintiff Peterson has a lien on the personal
property collateral particularly described in such loan documents.

Those liens secure

repayment ofthe obligations owing under the Note. Plaintiff Peterson is entitled to a decree
of this Court providing for the foreclosure of those liens and sale of the personal property
affected thereby, with the proceeds of such sale, net of the costs of sale, to be applied to the
jUdgment.

SECOND CAUSE OF ACTION
(DEBT)
31.

Plaintiff hereby incorporates and realleges Paragraphs 1 through 30 of this Complaint.

32.

Defendants Private Wilderness, Davis, Murray and Lawrence are indebted to Plaintiff
Peterson under the Promissory Note.

33.

Plaintiff has given notice of default to defendants Private Wilderness, Davis, Murray and
Lawrence, and in this action has accelerated the unpaid debt. Notwithstanding such notice
and demand, defendants Private Wilderness, Davis, Murray and Lawrence have failed to pay
the debt.

34.

Plaintiff is entitled to immediate entry of judgment against defendants Private Wilderness,
Davis, Murray and Lawrence, in the amount due under the loan documents.

35.

Plaintiff has been required to employ counsel to commence and prosecute this action and to
advise and represent it in other respects as a result of defendants defaults under the Loan
Documents. Under the terms of the loan documents Plaintiff is entitled to collect from
defendants Private Wilderness, Davis, Murray and Lawrence reasonable attorneys' fees and
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costs incurred as a result of defendants' defaults, including the expenses of prosecuting this
action. Plaintiff is entitled to recover from defendants Private Wilderness, Davis, Murray
and Lawrence her reasonable attorneys' fees and costs incurred herein pursuant to contract,
Idaho Code § 12-120(3), Idaho Code § 12-121, and Idaho Rules of Civil Procedure 54(e).
The reasonable and necessary amount of plaintiff s attorneys' fees in the event judgment is
taken by default is the sum of $30,000.00.

THIRD CAUSE OF ACTION
(A..FFIRMATlVE INJUNCTION)
36.

Plaintiff hereby incorporates and realleges Paragraphs 1 through 35 of this Complaint.

37.

Under paragraph 5 of the Mortgage, defendants Private Wilderness, Davis, Murray and
Lawrence, collectively the "mortgagor," covenanted and agreed to keep in good repair the
premises and the buildings, fences, facilities and improvements thereon. Defendants also
covenanted and agreed to not do anything or take any action that would damage the property
or cause the property to depreciate in value.

38.

In addition, mortgagor took the property subject to an agreement with the Idaho Department
ofFish and Game which required maintenance of a fish fence.

39.

Defendants Private Wilderness, Davis, Murray and Lawrence have not maintained fences on
the property as required under the Mortgage and Idaho Department of Fish and Game
agreement.

40.

Further, defendants Private Wilderness, Davis, Murray and Lawrence have created an
extreme risk of fire damage by not controlling the amount of grasses on the property. This
risk is particularly acute this year because the wet spring produced an abundance of grasses
which are now rapidly drying out. Had the defendants arranged for grazing of the property,
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the fire risk arising from an overabundance of dry grasses would have been diminished. Any
fire would damage the property and would threaten the value of the timber and other valuable
commodities thereon. Defendants' actions have created a risk offire that is a continuing risk
from year to year.
41.

Under paragraph 17 of the Mortgage, defendants Private Wilderness, Davis, Murray and
Lawrence, as mortgagor, agreed not to sell, trade, or transfer more than ten percent (10%) of
its ownership interest without plaintiff s prior written consent.

42.

Defendants have breached this agreement by transferring ownership interests in Private
Wilderness, LLC, without plaintiff s prior written consent.

43.

Plaintiffis entitled to an affirmative injunction compelling defendants Private Wilderness,
Davis, Murray and Lawrence to perform their obligations under the Mortgage.

44.

Under paragraph 27 of the Mortgage, defendants Private Wilderness, Davis, Murray and
Lawrence, as mortgagor, agreed to pay all attorneys fees incurred in enforcing the provisions
of the Mortgage.

45.

Plaintiff has been required to employ counsel to commence and prosecute this action to
secure enforcement of the terms of the Mortgage. Plaintiff is entitled to collect from
defendants Private Wilderness, Davis, Murray and Lawrence costs incurred as a result of
defendant's failure to comply with the terms of the Mortgage pursuant to paragraph 27 of the
Mortgage, Rule S4(e), I.C.R.P. and Idaho Code §§ 12-120, and 12-121.

PRA. YER FOR RELIEF
WHEREFORE, Fern Peterson prays for relief as follows:
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I.

On the First Cause of Action:

That Peterson have judgment against the defendant Private Wilderness, LLC; Cecil

A.

Davis and Yu Wen Davis, husband and wife; Kevin Murray and Sherri Murray,
husband and wife; and David Lawrence for the following amounts:
1.

The amount of$851,834.94, together with interest thereon at the rate offive
percent (5%) per annum in the amoW1t of$115.64 per day from December
12, 2007, on the principal thereof, to the date of entry of judgment, and
interest thereafter at the rate provided in Idaho Code §28~22-1 04.

2.

For the sum of $2,555.00 for the foreclosure report.

3.

For the sum of $30,000.00 as and for Plaintiffs reasonable costs and
attorneys' fees expended in this matter if W1contested, or such other and
further amounts as shall hereafter be established, together with interest
thereon at the legal rate for judgments in Idaho until paid.

4.

For such other costs and disbursements as may be authorized by law or Court
rule, including any advances by Peterson for the preservation, protection,
maintenance or operation of the Collateral, post-judgment or foreclosure
costs, and interest on any of the foregoing mentioned sums.

B.

Judgment, order and decree of foreclosure against all defendants:
1.

Declaring that plaintiff Peterson' s liens upon the properties identified in the
First Cause of Action are valid and enforceable and that all ofthe defendants'
interests in or to such properties are junior, subordinate, and inferior to
Peterson's interests therein;
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2.

Adjudging that the amounts described in paragraph 1.e.I of this prayer are
secured by Peterson's liens on the above-described properties and are prior
and superior to any liens or claims of defendants or any of them;

3.

Foreclosing the Mortgage herein and granting judgment for sale of the
property described therein by the Sheriff of Bingham County, Idaho,
according to the law and the rules and practices of this Court in accordance
with the provisions ofthe Idaho Code relating to sales of property subject to
execution, and directing that the proceeds of such sale be applied in the
following order:
a.

To the amount of Peterson's judgment, including post-judgment
interest accrued, and

b.

To the defendants as their interests appear or as the Court shall
otherwise direct;

4.

Declaring that the defendants and all persons or parties claiming by or under
them be barred and foreclosed of all right, title, claim and interest in or to said
property, subj ect, however, to the statutory redemption rights of defendants or
other redemptioners if any there be;

5.

Declaring that Peterson or any party to this action may become a purchaser at
any such sale, that Peterson shall have the right to bid in the judgment amount
herein, or any portion thereof, as a credit bid, all others to bid and pay lawful
money of the United States of America in cash or bank funds available on the
same business day, and ordering that the sheriff execute and deliver to the
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purchaser the necessary certificate of sale covering the property sold to such
party;
6.

That the purchaser be let into possession of the Collateral on production of
the Sheriffs Deed or Certificate of Sale therefor;

7.

That the redemption period be determined by the Court to be within one year
pursuant to Idaho Code § 11-402;

8.

In the event the proceeds from the above-described sales are insufficient to

satisfy the amounts found to be due herein, judgment and order adjudging that
Peterson may have judgment and execution against defendant Private
Wilderness, LLC for such deficiency;
9.

To the extent not covered in foreclosure of the Mortgage, decree and order
directing foreclosure through sales(s) conducted by the Sheriff of Bingham
County, Idaho, of the personal property security interests described herein,
allowing the repossession ofthe collateral not in the possession of Peterson,
allowing the disposition of the collateral, approving the advertising and sale
proceeds employed by Peterson, and approving the credits given against
defendants' obligation to Peterson alleged in this Complaint, all in accordance
with the Idaho Uniform Commercial Code and other applicable law; and

10.

Orders and judgment granting such other and further relief as may be
necessary to safeguard the interests of Peterson in the collateral described
herein or to otherwise protect the rights and interests of Peterson.
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n.

On the Second Cause of Action:
Judgment in favor of Peterson and against Cecil Davis and Yu Wen Davis, husband

A.

and wife; Kevin Murray and Sherri Murray, husband and wife; and David Lawrence,
and execution against said defendants, for the following amounts:
1.

The amount of$851,834.94, together with interest thereon at the rate of five
percent (5%) per annum in the amount of $115.64 per day from December
12, 2007, on the principal thereof, to the date of entry of judgment, and
interest thereafter at the rate provided in Idaho Code §28-22-104.

2.

For the sum of $30,000.00 as and for Plaintiffs reasonable costs and
attorneys' fees expended in this matter if uncontested, or such other and
further amounts as shall hereafter be established, together with interest
thereon at the legal rate for judgments in Idaho until paid.

3.

For such other costs and disbursements as may be authorized by law or Court
rule, and interest on the foregoing mentioned sums.

4.

That Peterson have such other and further relief as the Court deems just and
proper.

III.

On the Third Cause of Action:
A.

As a separate and alternative prayer for relief, plaintiff requests an Affirmative
Injunction issuing from this Court pursuant to Rule 65, LC.R.P., compelling
defendants Private Wilderness, Davis, Murray and Lawrence to do the following:
1.

Immediately take steps to reduce the risk of fire on the property. Because the
threat is caused by an accumulation of dry grasses, the Court should compel
defendants Private Wilderness, Davis, Murray and Lawrence to open the

13 -
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property to grazmg, harvest the grasses currently on the property, or
otherwise eliminate the threat posed by the dry grasses.
2.

Maintain the fences on the property as required by the Mortgage.

3.

Maintain the fish fences on the property pursuant to the agreement with the
Idaho Department ofFish and Game.

4.

Disclose all changes to the ownership ofPrivate Wilderness, LLC, and refrain
from making any additional changes without plaintiff's prior written consent.

B.

For the an award of the reasonable attorney fees which plaintiff has incurred in
prosecuting this action pursuant to paragraph 27 of the Mortgage, Rule 54(e),
I.C.R.P. and Idaho Code §§ 12-120, and 12-121.

C.

For such other and further relief as the Court deems just and proper.

)

DATED this

21

day of October, 2008.

~

r--'\ '\

f1Jv~!kv~

~fn)nald L. Harris

~

\
Holden, Kidwell, Hahn & Crapo, P.L.L.C.
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CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State ofIdaho, resident of and with
my office in Idaho Falls, Idaho; that I served a copy ofthe following described pleading or document
on the attorneys listed below by hand delivering, by ~iling or by facsimile, with the correct postage
thereon, a true and correct copy thereof on this ~ day of October, 2008.
DOCUMENT SERVED:

Amended Complaint for Judicial Foreclosure of Mortgage and
Injunctive Relief

SERVED UPON:
(J ) First Class Mail
( ) Hand Delivery
( ) Facsimile
( ) Overnight Mail

Ronald L. Swafford
Swafford Law Office
525 9th St.
Idaho Falls, ID 83404

D6.ruild L Harris, Esq.
Holden, Kidwell, Hahn & Crapo, P.L.L.c.
G:IWPDATAIDLH\14545 Petersonl03 PieadingslAmended Complaint 100708,wpd
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SWAFFORD LAW OFFICE, CHARTERED
RonaldL. Swafford, Esq., Bar No, 1657
R. James Archibald, Esq., Bar No. 4445
Lanen K. Covert, Esq., Bar No. 7217
525 Ninth Street
Idaho Falls, Idaho 83404
Telephone: (208) 524·4002
Facsimile: (208) 524·4131
Attomeys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRlCT,
STATE OF IDAHO, IN AND FOR BINGHAM COUNTY

FERN PETERSON, a protected person
through her guardian, PAUL PETERS ON,
Plaintiff,

Case No.: CV-07-3J63 ,

VB.

ANS'WER,
AFFIRMATIVE DEFENSES,
DEMAND FOR JURY TRlAL

PRlVATE WILDERNESS,LLC, an Idaho
limited liability company; CECIL DAVIS
and \'U WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERRl MURRAY,
husband and wife; DAVID LAWRENCE;
JOHN DOES 1-20;
Defendants.

COMES NOW theDefendants Private Wilderness, Cecil and Yu Wen Davis and Kevin and

Sherri Murray by and through their attorney of record Swafford Law Office, and answer
Plaintiffs complaint as follows:
1.

In answering paragraph 1. Defendants are without sufficient infOlmation to admit

or deny this information and it is therefore denied.
2.

In answering paragraphs 2-5, Defendants admit this infolmation.

urn

1/4

De~.

11. "20082: 26PM

3.

s

ord Law

No, 1522

P. Ll4

In answering paragraphs 6·7, Defendants are without sufficientinfonnationto
admit or deny this infonnation and it is therefore denied.
In answering paragraph 8, in so far as it applies to the above listed Defendants, it

4.

is admitted. As to the other Defendants, Defendants are without sufficient
infonnation to admit or deny this information and it is therefore denied.
5.

In answering paragraphs 9-16, Defendants admit this infmmation.

6.

In answering paragraphs 17-20, Defendants deny this infOlmation.

7.

In answering paragraphs 21·35, Defendants deny this information.

8.

In answering paragraph 36, Defendants incorporate the respective "answers to each

of the afore mentioned paragraphs.

9.

In IlllSwering paragraphs 37-45. Defendants deny this information.

10.

In answering Plaintifr"" s Prayer for Relief: Defendants deny such should be given.
AFFIRMATIVE DEFENSES

1.

Defendants Cecil and Yu Wen Davis and Kevin and Sherri Murray are notproper
'I

parties to this action,
2.

Plaintiff fails to state a claim upon which relief can be granted.

3.

Plaintiffs claims are barred"because of the unclean hands of Paul Peterson.

4.

All damages alleged by the Plaintiff are attributable to persons over which the
Defendants have no control and for which Defendants cannot be held accountable.

5.

Plaintiff s claims are blllTed by the eqUitable doctrine of estoppeL

6.

Defendants reserve the right to assert additional defenses that become mown to them
dUring the course of this action.

Dec.
, 11. 20082 :2 6PM
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PRAYER FOR RELIEF
WHEREFORE the Defendants pray for relief as follows:
L

Dismissal of all claims by the Plaintiff and they take nothing thereby.

2.

Attorney fees and costs pursuant to Idaho Code §§ 12-120, 12-121, Rule 54(e) and aU
other applicable statutes or rules.

3.'

Any further award the court deems appropriate and just.

DEMANDPOR JURY TRiAL
Defendants hereby demand trial by jury on all matters listed herein.

Dated this

JJ!d;.y of December, 2008

Dec. 11. 2008 2:26PM

NO.1U22

rd Law
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CERTIFICATE OF SERVICE
.I HEREBY CERTIFY that on this day I caused to be served a tl'ue and correct copy of the
foregoing document on the following by the method of delivery indicated!
Donald L. Harris

HOLDEN KIDWELL HAHN & CRAPO

DATED this

0 US MAIL
X FAX (523~9518)
0 HAND DELIVERY
o COURTHOUSE BOX
o EXPRESS DELIVERY

JLt

y ofDecember, 2008.

SWAFFORD LAW OFFICE, CHTD.·

~~

Larren K. Covert, ESQ.
Attorneys for Defendant

SWAFFORD LAWOFFICE, CHARTERED
Ronald L. Swafford, Esq., Bar No. 1657
R. James Archibald, Esq., Bar No. 4445
Larren K. Covert, Esq., Bar No. 7217
525 Ninth Street
Idaho Falls, Idaho 83404
Telephone: (208) 524-4002
Facsimile: (208) 524-4131
Attorneys for Defendants, Third-party Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT,
STATE OF IDAHO, IN AND FOR BINGHAM COUNTY

FERN PETERSON, a protected person
through her guardian, PAUL PETERSON,
Plaintiff,

Case No.: CV-07-3163

vs.
PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS and
YU WEN DAVIS, husband and wife; KEVIN
MURRA Y and SHERRI MURRAY, husband
and wife; DAVID LAWRENCE; JOHN
DOES 1-20;
Defendants.
PRIV ATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS and
YU WEN DA VIS, husband and wife; KEVIN
MURRA Y and SHERRI MURRAY, husband
and wife; DA VrD LAWRENCE;
Third-party Plaintiffs,
vs.
ROBERT and NANCY PETERSON, husband
and wife,
Third-party Defendants.

Motion to Join Third Party Defendants- 1

:50

MOTION TO JOIN THIRD PARTY
DEFENDANTS

COMES NOW the Defendants who move the Court to permit joinder of third party
defendants Robert and Nancy Peterson.
This motion is based upon rule 14(a), 19(a)(1) and Rule 20(a) IRCP. The proposed Third
Party Complaint establishes that the third party defendants are or may be liable to the third party
plaintiff for all or any part of the plaintiffs claim, and that complete relief camlOt be afforded the
parties hereto unless the joinder is made.
Hearing is requested on this motion.
DATED this

66'P'-day of April, 2009.

Attorney for Defendants/ Third Party Plaintiffs

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this day I caused to be served a true and correct
copy of the foregoing document on the parties designated below and by the method of delivery
indicated:
Donald L. Harris
Holden, Kidwell, Hahn & Crapo
1000 Riverwalk Drive, Suite 200
P.O. Box 50130
Idaho Falls, ID 83405
?

'

DATED this z; D

o

MAILING
V FAXING (208-523-9518)
HAND DELIVERY
COURTHOUSE BOX

o
o

rf'.....
day of April, 2009.
SWAFFORD LAW OFFICES, CHARTERED

RONALD L. SWAFFORD, ESQ.
Attorneys for Defendant

Motion to Join Third Party Defendants- 2
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SWAFFORD .LAW OFFICE~ CHARTERED
Ronald L. Swafford, Esq., Bar No, 1657
R. James Archibald,Esq., Bar No, 4445
Larren K. Covert,.Esq., Bar No. ·7217
525 Ninth Street
Idaho Falls, Idaho 83404
Telephone: (208) 524·4002
Facsimile: (208) 524A131
Attorneys for Defendants, Third-party Plaintiffs
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DIStRICT,
STATE OF IDAHO, IN AND FOR BINGHAM COUNTY
FERN PETERSON, a protected person
through her guardian, PAUL PETERSON,

Plaintiff,

Case No.: CV-07-3163

VB.

PRlVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERRl MURRAY,
husband and wife; DAVIn LAWRENCE;
JOHN nOES 1-20;
Defendants.
PRIV ATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERR! MURRAY.
husband and wife; DAVln.LAWRENCE;
Third-party Plaintiffs,
VS.

ROBERT and NANCY PETERSON,

husband and wife,

COpy

Third-party Defendants,
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Third-party Plaintiffs are individuals with an interest in Private Wilderness, LLC, and the

entity Private Wilderness. LLC, an Idaho Limited Liability Corporation.
2.

Third-party Defendants Robert and Nancy Peterson are residents of Bonneville County.

3.

Jurisdiction and venue are propel' in Bingham County pursuant to I.e. §§

45~516, 5~401

and 5-405.
Third-party Plaintiffs and Third-party Defendants own adjoining real property in

4.

Bingham County.
5.

Third . .party Defendant's property IS situated adjacent to Third-party Plaintiffs propelty

and located between Third-party Plaintiffs property and the county road commonly referred to
as the Bond Road or Blackfoot Reservoir Road,

6.

Third-palty Plaintiffs property is the same property in dispute in the complaint filed by

the Plaintiff's in this matter.
7.

An easement exists across Third-party Defendant's property and is the only reasonable

access to

8.

the Third-party Plaintiffs property.

.From the date Third-party Plaintiffs purchased the property on October 7,2005, Third-

paliyDefendants have consistently interfered with Third-party Plaintiffs access to their propelty.
9.

This matter was litigated in Bingham County case number CV-2006-1289.,

10.

Third-patty Defendant knew of Third-party Plaintiffs obligations in the purchase

agreement of the subject property.
11.

Third-party Defendants actions interlered with Third-party Plaintiff s ability to periOlID

under the purchase agreement.
12.

Third-party Defendants additionally refused to permit reasonable access across the

easement to Third-party Plaintiffs.

Ju n. 15. 2009
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Third-party Defendants Interfered with Third-party .Plaintlff s easement rights to their

13.

property.
14.

Third-party Defendants intentionally interfered with the Third-party Plaintiffs'rights of

access and ingress.

Any breach of the purchase agreement between the Plaintiff and Defendant or any

15.

requ:ireme~t

there contained was the result of the Third-pm1;y.Defendants actions.as listed above.

As such, any award obtained by the Plaintiff in this matter should be commuted to the

16.

Third-party Defendant.
17.

As a result of Third-party Defendants' actions, Third-party Plaintiffs have been required

to retain the services of Swafford Law Office; Chartered and should reimburse Third-party
Plaintiff for all attorney fees and costs In this matter pursuant to I.C. §§ 12-120. 12-121. I.R.CP.
Rule 54 and all other applicable rules and statutes.
18. Third-party Plaintiffs hereby demand trial by jury on all matters contained in this matter.

PRA"iTER FOR RELIEF
WHEREFORE Third-party Plaintiffs request judgment against the Third-party Defendants as

follows:
1.

This Court's judgment against the Third-party Defendants for any and all amounts

recovered by the Plaintiff s in this matter;
2.

For all reasonable attorney fees and costs incurred in the prosecution of this matter;

3.

For all other and further relief deemed appropriate and just by the Court.

Dated this .M!oay of April, 2009

Ronald L. Swafford, Esq,

Swafford Law Office, Chartered

SWAFFORD LAW OFFICE, CHARTERED
Ronald 1. Swafford, Esq., Bar No. 1657
R. James Archibald, Esq., Bar No. 4445
Larren K. Covert, Esq., Bar No. 7217
525 Ninth Street
Idaho Falls, Idaho 83404
Telephone: (208) 524-4002
Facsimile: (208) 524-4131
Attorneys for Defendants, Third-party Plaintiffs

IN THE DISTRlCT COURT OF THE SEVENTH JUDICIAL DISTRICT,
STATE OF IDAHO, IN AND FOR BINGHAM COUNTY

FERN PETERSON, a protected person
through her guardian, PAUL PETERSON,
Plaintiff,

Case No.: CV-07-3163

vs.
PRIV ATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRA. Y and SHERRI MURRA. Y,
husband and wife; DAVID LA \VRENCE;
JOHN DOES 1-20;
Defendants.
PRIV ATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERRI MURRA Y,
husband and wife; DAVID LA VlRENCE;
Third-party Plaintiffs,
vs.
ROBERT and NANCY PETERSON,
husband and wife,
Third-party Defendants.
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THIRD PARTY COMPLAINT

1.

Third-party Plaintiffs are individuals with an interest in Private Wilderness, LLC, and the

entity Private Wilderness, LLC, an Idaho Limited Liability Corporation.
2.

Third-party Defendants Robert and Nancy Peterson are residents of Bonneville County.

3.

Jurisdiction and venue are proper in Bingham County pursuant to I.C. §§ 45-516,5-401

and 5-405.
4.

Third-party Plaintiffs and Third-party Defendants own adjoining real property in

Bingham County.
5.

Third-party Defendant's property is situated adjacent to Third-party Plaintiffs property

and located between Third-party Plaintiffs property and the county road commonly referred to
as the Bond Road or Blackfoot Reservoir Road.
6.

Third-party Plaintiffs property is the same property in dispute in the complaint filed by

the Plaintiff s in this matter.
7.

An easement exists across Third-party Defendant's property and is the only reasonable

access to the Third-party Plaintiffs property.
8.

From the date Third-party Plaintiffs purchased the property on October 7, 2005, Third-

party Defendants have consistently interfered with Third-party Plaintiffs access to their property.
9.

This matter was litigated in Bingham County case number CV-2006-1289.

10.

Third-party Defendant knew of Third-party Plaintiffs obligations in the purchase

agreement of the subject property.
11.

Third-party Defendants actions interfered with Third-party Plaintiffs ability to perform

under the purchase agreement.
12.

Third-party Defendants additionally refused to permit reasonable access across the

easement to Third-party Plaintiffs.

THIRD-PARTY COMPLAINT

13.

Third-party Defendants interfered with Third-party Plaintiffs easement rights to their

property.
14.

Third-party Defendants intentionally interfered with the Third-party Plaintiffs' rights of

access and ingress.
15.

Any breach of the purchase agreement between the Plaintiff and Defendant or any

requirement there contained was the result of the Third-party Defendants actions as listed above.
16.

As such, any award obtained by the Plaintiff in this matter should be commuted to the

Third-party Defendant.
17.

As a result of Third -party Defendants' actions, Third-party Plaintiffs have been required

to retain the services of Swafford Law Office, Chartered and should reimburse Third-party
Plaintiff for all attorney fees and costs in this matter pursuant to I.e. §§ 12-120, 12-121, I.R.C.P.
Rule 54 and all other applicable rules and statutes.
18. Third-party Plaintiffs hereby demand trial by jury on all matters contained in this matter.
PRAYER FOR RELIEF
WHEREFORE Third-party Plaintiffs request judgment against the Third-party Defendants as
follows:
1.

This Court's judgment against the Third-party Defendants for any and all amounts

recovered by the Plaintiff s in this matter;
2.

For all reasonable attorney fees and costs incurred in the prosecution of this matter;

3.

For all other and further relief deemed appropriate and just by the Court.

Dated this

t0~ay of April, 2009

Ronald L. Swafford, Esq.
Swafford Law Office, Chartered
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Michael C. Creamer, ISB #4030
Michael P. Lawrence,ISB #7288
GIVENS PURSLEY LLP
601 W. Bannock St.
Post Office Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
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Attorneys for Third-Party Defendants Robert Peterson and Nancy Peterson
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
PETERSON, a protected person
through her guardian, PAUL PETERSON,
Plaintiff,
v.

PRIV ATE WILDE~NESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERRI MURRAY,
husband and wife; DAVrD LAWRENCE;
and JOHN DOES 1-20,
Defendants.
PRIVATE WILDERl\JESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERRI MURRA. Y,
husband and wife; and DAVID
LAWRENCE,
Third-Party Plaintiffs,
v.

ROBERT and NANCY PETERSON,
husband and wife,
Third-Party Defendants.
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Third-Party Defendants Robert Peterson and Nancy Peterson (the "Petersons"), by and
through their attorneys of record, Givens Pursley LLP, answer Third-Party Plaintiffs' Third Party
Complaint by admitting, denying, and alleging as follows:
FIRST DEFENSE
1.

Third-Party Plaintiffs' Third-Party Complaint, or portions thereof, fails to state a

claim upon which relief can be granted.
SECOND DEFENSE
2.

The Petersons deny each and every allegation not specifically admitted herein.
THIRD DEFENSE
(Responses to Specific Allegations)

3.

As to the allegations contained in Paragraph 1, the Petersons admit that Private

Wilderness, LLC ("Private Wilderness") is an Idaho limited liability company and that Cecil
Davis and Kevin Murray have an interest in Private Vlilderness. The Petersons are without
sufficient information to admit or deny the allegation that Yu Wen Davis or Sherri Murray have
an interest in Private Wilderness and therefore deny same. The Petersons deny that David
Lawrence has any interest in Private Wilderness.
4.

The Petersons admit the allegations contained in Paragraphs 2, 3 and 4.

5.

As to the allegations contained in Paragraph 5, the Petersons admit that two of

three parcels known by the Peter sons to be owned by Private Wilderness are situated adjacent to
the Petersons' property, and further admit that the Petersons' property is located between one of
the three Private Wilderness parcels and the Blackfoot Reservoir Road. The Petersons deny the
balance of the allegations contained in Paragraph 5.
6.

As to the allegations contained in Paragraph 6, on information and belief, the

Petersons have reason to believe that the property belonging to Private Wilderness that is the
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subject of allegations 4 and 5 of its Third-Party Complaint is the same property in dispute in the
complaint filed by the Plaintiff in this matter, and on that basis alone, admit the allegations
contained in Paragraph 6.
7.

As to the allegations contained in Paragraph 7, the Petersons admit a judgment of

the District Court, Seventh Judicial District, in and for Bingham County, Idaho, in Case No. CV
2006-1289 entered on April 16, 2009, as amended by the Court's First Amended Judgment in the
same action ("Judgment") confirmed a stipulation of the parties to that case that recognized,
among other things, an easement across the Petersons' property by which Private Wilderness
may access its property, the nature and extent of which is defined by the Judgment. A true and
correct copy of said Judgment is attached hereto as Exhibit A, and incorporated herein by this
reference. The Petersons deny the balance of the allegations in paragraph 7.
8.

The Petersons deny the allegations contained in Paragraph 8.

9.

As to the allegations contained in Paragraph 9, the Petersons admit that Private

Wilderness's right of access across the Petersons' property was the subject of the litigation in
Bingham County Case No. CV 2006-1289,
10.

The Petersons admit the allegation contained in Paragraph 10.

11.

As to the allegations contained in paragraphs 11 and 12, the Petersons deny same.

Although the question of whether Private Wilderness held an easement across the Petersons'
property remained the subject of dispute in Bingham County Case No. CV 2006-1289, the
Petersons nevertheless authorized Private Wilderness to cross the Petersons' property to access
the Private Wilderness property to perform acts that are subject to the terms of Private
Wilderness's agreement with Fern Peterson, the alleged breach of which are the basis of
Plaintiffs claim and Private Wilderness's Third-Party Claim herein. True and correct copies of
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correspondence from the Petersons' counsel to Private Wilderness's counsel authorizing Private
Wilderness's access across the Petersons' property for fence construction and repair and
livestock grazing are attached hereto as Exhibit Band Exhibit C, and incorporated herein by this
reference.
12.

As to Paragraphs 13 through 17, the Petersons deny the allegations contained

therein, and reallege the facts set forth in Paragraph 11 above and in supporting Exhibit Band
Exhibit C hereto.
13.

As to Private Wilderness's request for ajury trial contained in Paragraph 18, the

Petersons deny that Private Wilderness is entitled to a jury trial per prior decision of the Court
and because Third-Party Plaintiffs' claims in this action are for equitable relief.
14.

As to the allegations contained in Paragraphs 1 through 3 of Private Wilderness's

Prayer for Relief, the Petersons deny that Private Wilderness is entitled to any relief in this
matter as against the Petersons.

FIRST AFFIRMATIVE DEFENSE
(Binding Judgment)

15.

The Petersons reallege Paragraphs 1-14 herein. The Third-Party Complaint, and

all claims for relief as against the Petersons arising out of or related to an easement across the
Petersons' property in favor of Private Wilderness, and all claims for relief arising out of or
related to the Petersons' alleged interference with Private Wilderness's use of same, are barred
by the express terms of the stipulation of the parties and the First Amended Judgment entered in
Case No. CV 2006-1289 (attached as Exhibit A hereto and incorporated herein by this
reference), wherein, among other things, the Petersons and Private Wilderness agreed, and the
Court entered the Judgment confirming, that "[eJach party releases the other from all claims;"
that the agreement reached by Private Wilderness and the Petersons memorialized in the

ANSWER TO THIRD-PARTY COMPLAINT - Page 4

(n r

Judgment "shall be binding on both parties, including all members of Private Wilderness and all
authorized agents, heirs and assigns of either party;" and that "each party shall bear its own
attorney fees and costs." Private Wilderness's claims and allegations against the Petersons in
this action concern the Petersons' alleged denial of access across the Petersons' property, which
are the same claims and allegations asserted against the Petersons in its Complaint for
Declaratory Judgment and Petition for Temporary Restraining order and Permanent Injunction
filed in Case No. CV 2006-1289, a true and correct copy of which is attached hereto as
Exhibit D, and incorporated herein by this reference.

SCOND AFFIRMATIVE DEFENSE
(Collateral Estoppel and Res Judicata)
16.

The Petersons reallege Paragraphs 1-15 herein. The Third-Party Complaint, and

all claims for relief contained therein as against the Petersons and arising out of or related to an
easement across the Petersons' property in favor of Private Wilderness and/or the Petersons'
alleged interference with Private Wilderness's use of same, are barred by the doctrines of
collateral estoppel and res judicata.

THIRD AFFIRMATIVE DEFENSE
(Laches and Estoppel)
17.

The Petersons reallege Paragraphs 1-16 herein. Private Wilderness is guilty of

laches and unreasonable delay in bringing this action and in asserting any claim or cause of
action against the Petersons, and that such laches and umeasonable delay are without good cause
and substantially prejudice the Petersons. Plaintiff's original Complaint and Amended
Complaint in this action notified Private Wilderness of Plaintiff Fern Peterson's causes of action
and the facts alleged to support same long before Private Wilderness entered into its stipulation
with the Petersons and agreed to entry of the Judgment in Case No. CV 2006-1289 attached as
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Exhibit A hereto, and incorporated herein by this reference, wherein, among other things, Private
Wilderness released the Petersons "from all claims."
18.

Private Wilderness is estopped andlor equitably estopped from making each and

every claim in its Third-Party Complaint.

FOURTH AFFIRMATIVE DEFENSE
(Unjust Enrichment)
19.

The Petersons reallege Paragraphs 1-18 herein. Private Wilderness's recovery

from the Petersons of any and all amounts that may be awarded to the Plaintiff as against Private
Wilderness in the present lawsuit would result in unjust enrichment to Third-Party Plaintiffs due
to the substantial consideration heretofore given by the Petersons to Private Wilderness in
resolving Case No. CV 2006-1289 to conclude, and obtain repose as to, all claims and liabilities
arising out of, or related to, the matters that were or could have been the subject of litigation in
Case No. CV 2006-1289.

FIFTH AFFIRMATIVE DEFENSE
(Wavier)
20.

The Petersons reallege Paragraphs 1-19 herein. Private Wilderness has

voluntarily waived any claim or right to relief or award for damages from the Petersons in this
action.

SIXTH AFFIRMATIVE DEFENSE
(Additional Defenses)
21.

The Petersons reallege Paragraphs 1-20 herein. The Petersons have not had an

opportunity to conduct sufficient investigation and discovery to determine whether additional
defenses are available which may be pled at this time consistent with the requirements of Rule 11
of the Idaho Rules of Civil Procedure ("LR.C.P."). The Petersons reserve the right to move,
pursuant to I.R.c.P. 15, to amend their Answer to state additional affirmative defenses and assert
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additional counterclaims in the event that further investigation and discovery reveal the existence
of any such defenses or claims.
ATTORNEY FEES
22.

The Petersons are entitled to their attorney fees and costs incurred in the defense

of this matter, based upon Idaho Code §§ 12-120,12-121, LR.C.P. 54, and such other provisions
of Idaho lavv or procedure or contract, as may be applicable.
PRA YER FOR RELIEF
WHEREFORE, the Petersons as named Third-Party Defendants in this action pray that:
1)

Third-Party Plaintiffs' Third-Party Complaint be dismissed with prejudice;

2)

The Court enter an order enforcing the Judgment entered in Case No. CV 2006-

3)

That the Petersons be awarded their attorney fees and costs incurred in defending

1289;

this action pursuant to Idaho Code §§ 12-120 and 12-121, LR.C.P. 54, and such other provisions
ofIdaho law or procedure or contract, as may be applicable; and
4)

That the Court grant the Petersons such further relief as it deems appropriate.

DA TED this /

r~ July, 2009.

GIVENS PURSLEY LLP

Attorneys for Third-Party Defendants
Robert and Nancy Peterson
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CERTIFI~ OF

r

SERVICE

I hereby certi:f)T that on the
/
day of July, 2009, a true and correct copy of the
foregoing was served upon the following individual(s) by the means indicated:

~
o

Ronald L. Swafford
SWAFFORD LAW OFFICE, CHARTERED
525 Ninth Street
Idaho Falls, ID 83404
Attorneys Defendants/Third-Party Plaintiffs

o

Donald L. Harris
Karl R. Decker
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

~o
~

1000 Riverwalk Dr., Ste. 200
Box 50130
Idaho Falls, ID 83405
Attorneysfor Plaintiff
P.O.
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U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile (208) 524-4131
E-Mail
U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile (208) 523-9518
E-Mail
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IN AND FOR THE COUNTY OF BINGHAM

PRIVATE WILDERNESS, LLC, an Idaho
Limited Liability Corporation,

)

)

Case No. CV 2006-1289

)
)

Plaintiff,

)

FIRST AMENDED

vs.

)
)

JUDGMENT

ROBERT and NANCY PETERSON,
husband and wife,

)
)
)

Defendants.

)
)

ROBERT and NANCY PETERSON,
husband and wife,

)
)
)

Counterclaimants,

)
)

VB.

)

PRy!ATE WILDERNESS, LLC, an Idaho
Limited Liability Corporation,

)
)

)

)

Counterdefendant.

1.

)

WHEREAS prior to July 7, 1994, certain parcels of real property were jointly

owned by Kenneth and Fern Peterson (the "Senior Petersons"), parents of Defendant Robert
Peterson, more particularly described as:
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EXHIBIT

fA

Parcel A:

Township 2 South, Range 40 E.B.M.
Section 30: S1I2NE; SENW;El/2SW, Lots 2,3 and4.
Township 2 South, Range 39 E.B.M.
Section 25: SESW; SE; SENE; W1I2NW; NENW
Section24: S1I2SW; NESW; SWSE; N1I2NW; Nl!2SE; S1!2SE
Sectio1123: E1I2NE
Section 1:3: SW; SENW
Section 26; E1/2NEl/4
(Hereinafter collectively referred to as "Parcel A") Parcel A is shown outlined in
pink on Plaintiff's Exhibit A, admitted at trial on June 18, 2007. Plaintiffs
Exhibit A is attached hereto and adopted herein. For purposes of clarity, this
Court shall refer, where necessary, to the northern-most portion of Parcel A as
"Parcel AI," the southern-most portion as "Parcel A3," and the portion in between
Parcels Al and A3 as "Parcel A2."

Parcel B;
TOWNSHIP 2 SOUTH, RANGE 40 EAST, BOISE MERIDIAN, BINGHAM
COUNTY, IDAHO
SECTION 19: W~SEY4, EYzSWY.1, LOTS 3 AND 4
SECTlON 30: LOT 1, NEY.1NWY4, NYzNEV4
(hereinafter referred to as "Parcel B"). Parcel B is outlined in yellow on Exhibit
A.
2.

AND WHEREAS on July 7, 1994, the Senior Petersons sold Parcel B to the

Junior Petersons;
3.

AND WHEREAS following the death of Kenneth Peterson, his wife, Fern

Peterson (hereinafter "Fern"), became the sale owner of Parcel A;
4.

AND WHEREAS on October 7,2005, Fern soid Parcel A to Private Wilderness;

5.

NOW BASED UPON THE STIPULATIONS of the Junior Petersons and Private

Wilderness, placed upon the record on May 14, 2008, as modified by the parties by stipulation
placed upon the record on March 20, 2009, Private Wilderness shall have an unrestricted, fifty
FIDST AMENDED JUDGMENT
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(50) foot easement on the existing "Red Line Road," located on Parcel B,from the second cattle
guard on the eastern boundary of Parcel B to the west boundary of the Parcel B, as illustrated on
Exhibit A by a red line.
The "Red Line Road" is more particularly described as follows:
Centerline of a 50-foot wide Ingress & Egress Easement
Part of Section 19 and Section 30, Township 2 South, Range 40 East, B.M.,
Bingham County, Idaho described as:
The centerline of a 50 foot wide easement being 25 feet both sides of the
following described centerline:
Beginning at a point that is S 00°04'13" W 55.14 feet along the east line of
Section 30 from the NE comer of said Section 30 to the point of beginning said
point also being the beginning of a curve to the left, of which the radius point lies
S 31 <>.21 '04" E, a radial distance of 200.00 feet; thence southwest along the are,
through a central angle of 25°41 '33", a distance of 89.68 feet thence S 32°57'22"
W 48.96 feet; to a point of curve to the right having a radius of200.00 feet and a
central angle of 14°52'38"; thence southwest along the arc a distance of 51.93 feet
thence S 47°50'00" W 177.71 feet; to a point of curve to the left having a radius
of 300.00 feet and a central angle of 21 °01 '11"; thence southwest along the arc a
distance of 110.06 feet to a point of reverse curve to the right having a radius of
300.00 feet and a central angle of 120.20' 19"; thence southwest along the arc, a
distance of 64.60 feet to a point of compound curve to the right having a radius of
200.00 feet and a central angle of 48°39'34"; thence southwest along the arc, a
distance of 169.85 feet to a point of reverse curve to the left having a radius of
300.00 feet and a central angle of 11 °21 '30"; thence west along the arc, a distance
of 59.47 feet thence S 76<>'27' 1I" W 257.04 feet; to a point of curve to the left
having a radius of 300.00 feet and a central angle of 15°30'46"; thence west along
the arc a distance of 81.23 feet thence S 60°56'25" W 10.31 feet; to a point of
curve to the left having a radius of 300.00 feet and a central angle of 14°44'37";
thence southwest along the arc a distance of 77.20 feet thence S 46°11'48" W
323.06 feet; to a point of curve to the right having a radius of 100.00 feet and a
central angle of 53°36'56"; thence west along the arc a distance of 93.58 feet
thence N 80°11 ' IS" W 170.10 feet; to a point of curve to the right having a radius
of 300.00 feet and a central angle of 11 °02'17"; thence west along the arc a
distance of 57.80 feet thence N 69°08'58" W 78.14 feet; to a point of curve to the
right having a radius of 300.00 feet and a central angle of 12°14'13"; thence
northwest along the arc a distance of 64.07 feet thence N 56°54'45" W 112.77
FIRST AMENDED JUDGMENT
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feet; to .apoint of curve to the right having a radius ofSOO.OO feet and a central
angle of 04°42'59"; thence northwestalongthe arc a distance of41.16 feet thence
N 52°11 '46" W 87 OJ 6 feet; to a point of curve to the left having a radius oi200.00
feet and a central angle of 16°10'27"; thence northwest along the.arc a distance of
56.46 feet thence N 68~2'14" W 90.39 feet; to apoint of curve to the right
having a radius of200.00 feet and a central angle of 38°36'12"; thence northwest
along the arc a distance of 134.75 feet thence N 29°46'01" W 198.26 feet; to a
point of curve to the left having a radius of 500.00 feet and a central angle of
18°23 ' 57"; thence northwest along the arc a distance of 160.56 feet thence N
48°09'58" W125.05 feet; to a point of curve to the left having a radius of 500.00
feet and a central angle of 12o:l0'11"; thence 110rthwest along the arc a distance of
107.65 feet thence N 60°30'09" W 95.26 feet; to a point of curve to the left having
a radius of300.00 feet and a central angle of36°25'51"; thence west along the arc
a distance of 190.75 feet thence S 83°04'00" W 33.56 feet; to a point of curve to
the right having a radius of 300.00 feet and a central angle of 08°07'48"; thence
west along the arc a distance of 42.57 feet thence N 88°48'12" W 65.05 feet; to a
point of curve to the left having a radius of 300.00 feet and a central angle of
07°25'53"; thence west along the arc a distance of 38.91 feet thence S 83°45'55"
W 74.20 feet; to a point of curve to the right having a radius of 300.00 feet and a
central angle of 17~6'22"; thence west along the arc a distance of 91.31 feet
thence N 78°47'43" W 23.29 feet; to a point of curve to the right having a radius
of 100.00 feet and a central angle of 13°11 '26"; thence west along the arc a
distance of 23.02 feet thence N 65°36'17" W 194.05 feet; to a point of curve to
the right having a radius of 100.00 feet and a central angle of 19°18'43"; thence
northwest along the arc a distance of 33.71 feet thence N 46°17'34" W 34.6lfeet;
to a point of curve to the right having a radius of 100.00 feet and a central angle of
15~9'03"; thence northwest along the arc a distance of 27.02 feet thence N
30°48'31" W 28.55 feet; to a point of curve to the left having a radius of 100.00
feet and a central angle of 29°55'20"; thence northwest along the arc a distance of
52.22 feet thence N 60°43' 51" W 39.89 feet; to a point of curve to the left having
a radius of 100.00 feet and a central angle of 34°46'56"; thence west along the arc
a distance of 60.71 feet thence S 84~9'13" W 74.20 feet; to a point of curve to
the right having a radius of 100.00 feet and a central angle of 30°56'15"; thence
west along the arc a distance of 54.00 feet thence N 64°34'32" W 187.74 feet; to a
point of curve to the left having a radius of 300.00 feet and a central angle of
07°31 '43"; thence west along the arc a distance of 39.42 feet thence N 72°06'14"
W 75.57 feet; to a point of curve to the left having a radius of 100.00 feet and a
central angle of 10°07'02"; thence west along the arc a distance of 17.66 feet
thence N 82°13' 17" W 74.72 feet; to a point of curve to the right having a radius
of 500.00 feet and a central angle of 04°43 '41"; thence west along the arc a
distance of 41.26 feet thence N 77°29'36" W 244.27 feet; to a point of curve to
the right having a radius of 100.00 feet and a central angle of 10°29'29"; thence
west along the arc a distance of 18.31 feet thence N 67°00' 01" W 41.11 feet; to a
point of curve to the left having a radius of 100.00 feet and a central angle of
FIRST AMENDED JUDGMENT
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09°54'46"; thence west along the arc a distance of 17.30 feet thence N 76°54'53"
W 39.01 feet; to a point of curve to the right having a radius of200.00 feet and a
central angle of 13°13'34"; thence west along the arc a distance of 46.17 feet
thence N 63°41 '18" W 100.50 feet; to a point of curve to the left having a radius
of .200.00 feet and a central angle of 51 °40'48"; thence west along the arc a
distance of 180.40 feet thence S 64°37'54" W 121.30 feet; to a point of curve to
the right having a radius of 200.00 feet and a central angle of 13°34'14"; thence
west along the arc a distance of 47.37 feet thence S 78°12'08" W 111.22 feet more
or less to the west line of said Section 19 to the end of said easement.
6.

The cost of maintaining the "Red Line Road" shall be borne equally by the Junior

Petersons and Private Wilderness, up to $1,000.00 per repair. Any maintenance costing more
than $2,500.00 per year shall be agreed upon by the parties in writing.
7.

Either party may request the expansion of the "Red Line Road" to meet county

specifications for a public road. The requesting party shall bear the expense to expand the "Red
Line Road" to meet county specifications. Should the "Red Line Road" become a county road,
the non-requesting party shall not oppose the request, obstruct the "Red Line Road" or interfere
with its expansion (to county specifications). The non-requesting party shall cooperate with
regard to the execution of any documents to accomplish the creation of the "Red Line Road" as a
public road.
8.

Private Wilderness shall construct a fifty (50) foot road which connects the "Red

Line Road" to the southern portion of Parcel A3 (hereinafter referred to as the "Connecter
Road"). The "Connecter Road" is illustrated as a green line on Exhibit A.
The "Connecter Road" shall be more particularly described as follows:
A 50 foot wide Access Easement
Part of Section 30, Township 2 South, Range 40 East, B.M., Bonneville County,
Idaho described as;
FIRST AMENDED JUDGMENT
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Beginning at a pointthat is SOoo04'13"W 1,308.61 feet along the section line and
S89°57'49"W 1,333.98.feet from the Northeast corner of said Section 30 and
running thence S89°57'49"W 53.06; feet thence N19°35'38"W 201.67 feet to a
point of curve to the right having a radius of 225.00 feet and a central angle of
29°24'23"; thence north along the arc a distance of 115.48 feet; thence
N09°48'45"E 56.96 feet; thence N33~7'29"W 27.42 feet; thence N13°16'17"E
3D.OOfeet to a point of curve of a non tangent curve to the left, of which the radius
point lies N13°16'17"E,aradial distance of 300.00 feet; thence east alongthe are,
through a central angle of 03°27'33", a distance of 18.11 feet; thence 880°11' 15"E
68.88 feet; thence S09°48'45"W 30.00 feet; thence S54°48'45"W 28.28 feet;
thence S09°48'45"W 56.32 feet to a point of curve to the left having a radius of
175.00 feet and a central angle of29°24'23"; thence south along the arc a distance
of 89.82 feet; thence S19°35'38"E 219.43 feet to the POINT OF BEGINNING
The "Connecter Road" may be constructed in such a manner that its connection with the
"Red Line Road" can form a "Y," thus allowing turns to be made onto the "Connecter Road" off
the "Red Line Road,"from both the east and the west.

The survey, construction costs,

maintenance, and repairs of the "Connecter Road" shall be borne by Private Wilderness.
9.

The Junior Petersons shall grant Private Wilderness a fifty (50) foot, unrestricted,

private easement for the use of the "Connecter Road."
1O.

Either party may request the expansion of the "Connecter Road" to meet county

specifications for a public road.

The requesting party shall bear the expense to expand the

"Connecter Road" to meet county specifications. Should the "Connecter Road" become a county
road, the nonMrequesting party shall not oppose the request, obstruct the "Connecter Road" or
interfere with its expansion (to county specifications). The nonMrequesting party shall cooperate
with regard to the execution of any documents to accomplish the creation of the "Connecter
Road" as a public road.
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11.

The Junior Petersons shall grant to Private Wilderness, its employees, agents,

guests and assigns, a temporary license for use of the "Tree Drop Road" for access to .Parcel A3
and for purposes of constructing the "Connecter Road" for a maximum period of thirty-six (36)
months, beginning on the date of this Judgment, or until the "Connecter Road" is completed,
whichever occurs first.
12.

Private Wilderness shall not modify, grade or alter the "Tree Drop Road" other

than essential maintenance to allow for access by "pickup-sized" vehicles.
13.

Private Wilderness shall infonn its invitees, guests and agents to respect the

private property rights of the Junior Petersons.
14.

The Junior Petersons shall infonn their invitees, guests and agents to respect the

private property rights of Private Wilderness.
15.

Should either party suspect an unauthorized use of the private property of either

Private Wilderness or the Junior Petersons, then the observing party shall inform the opposite
party of the unauthorized use and shall avoid direct confrontation.
16.

Private Wilderness shall not use the loading chute or the corrals belonging to the

Junior Petersons.
17.

Private Wilderness may put locks on all entry gates to Parcels Al, A2 or A3 to

prevent trespassing.
18.

Private Wilderness and the Junior Petersons shall execute all documents necessary

to make access to the "Red Line Road," where the "Red Line Road" runs from the Bone Road
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across property belonging to the state of Idaho to Parcel B, mutual to both parties. This "State
Easement Road" is more particularly described as follows:
50' Easement Through State of Idaho Lands

Part of the NW Y4 of Section 29, Township 2 South, Range 40 East, B.M.,
Bingham County, Idaho described as:

A 50-'foot wide roadway easement lying 25 feet both sides of the following
described centerline:
Beginning at a point on the west right of way of a county road that is N 89°49'22"
E 9.58 feet along the section line to said right of way and S 00°32'36" W 490.01
feet along said right of way from the North Y4 comer of said Section 29 and
running thence along said center line the following (10) ten courses (1) N
87°10'23" W 62.09 feet; thence (2) N 72°23'44" W 680.02 feet; thence (3) N
81°36'32" W 109.75 feet~ thence (4) N 87°40'38" W 250.01 feet; thence (5) N
64°25'48" W 148.27 feet; thence (6) N 29°52'23" W 143.36 feet to a point of a
curve; thence (7) left along said curve 78.94 feet (Curve Data: Radius= 75.00 feet;
Delta::=: 60°18'15") chord bears N 60°01 '31" W 75.34 feet; thence (8) S 89°49'22"
W 735.92 feet; thence (9) S 74°46'45" W 41.60 feet; thence (10) N 89°02'27" W
512.32 feet to end of said easement, said point being S 00°04'13" W 25.64 feet
along the section line from the NW comer of said Section 29.

19.

Private Wilderness and the Junior Petersons shall have equal right to share in the

use of the "State Easement Road." Private Wilderness and the Junior Petersons shall assist each
other in maintaining the "State Easement Road."
20.

Neither party shall obstruct the other party's access to the "State Easement Road."

21.

Private Wilderness shall construct a fence along the shared boundary of Parcels

A2 and B.
22.

Each party releases the other from all claims.

23.

This agreement shall be binding upon both parties, including aU members of

Private Wilderness, and all authorized agents, assigns and heirs of either party.
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24.

The agreement of the parties is contained entirely within the foregoing, written

provisions. No oral modification of this agreement shall be claimed or recognized by either
party.
25.

Each party is to bear its own attorney fees and costs.

DATED this

D()

ND

day ofJune 200 .

Darre~ B. Simpson
District Judge
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CERTIF1CATE OF MAILING

fiJ/Mj(iq,

I HEREBY CERTIFY that on
I served a true copy of the foregoing
First Amended Judgment on the persons 1 sted bfIow by mailing, first class, postage prepaid, or
by hand delivery.
Ronald L. Swafford, Esg.
R. James Archibald, Esq.
Darren S. Robins, Esq.
SWAFFORD LAW OFFICE,
Chartered
525Ninth Street
Idaho Falls, ID 83404
Kent W. Gauchay, Esq.
SIMPSON & GAUCHA Y
Attorneys at Law
497 North Capital Avenue, Suite
200
P.O. Box 50484
Idaho Falls, ID 83405-0484

o

(j;J U.S. Mail 0 Courthouse Box

~ U.S. Mail

o

0 Courthouse Box

Facsimile

Facsimile

SARA. 1. STAUB, Clerk of the· Court
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& GAUCHA Y

ATI'ORNf.YS AT LAW
NOf<TH CAl'l1'AL AVENLlE, SUIT£:: ZOO

PO'>, Ol'flC[i flOX 5MB<!
IDAHO FALLS, IDAHO &;1405-(\484

TELEPIIONI,'

CRAIG W. SIMPSON

(2DH) S1:l-21)!)()

KENrW, GAUCIIAY

rACSI~lILE

(208) 522·4295

May 15, 2007

Ron 1. Swafford, Esq.
Swafford Law Office Chartered
525 Ninth Street
Idaho Falls, fdaho 83402
Via Fax:

RE:

208~524-4!31

Private Wilderness v. Robert and Nancy Peterson

DcarRon:
As 1 have indicated in past telephone conversations my clients see no problem with your
clients going to their property and working on their fence.

clicllt~

J discussed this issue with my c1i(lnts <.I .ct they certainly understand lhc need for your
to constmcl and repair fencing.

Tfyou have any questions concerning this, plcmlc feel free to contact InC at your
convenience.
Sincerely,
SIMPSON &7GAtJCHAY

~
.

_.----~

/"
.• , ?

/-j

c~>"-I//

- /"'V-

~

~~-

~ Kent W, Gauchay
Attorney at Law

KWG/nm
pc Robert and Nancy Peterson

EXHIBIT

IR

SIMPSON & GAUCHAY
ATTORNEYS AT LAW
4Y7 NORTH CAPITAL A VENUE. iWITE 200
1'051' Ol'r;ICn [lOX 50484

IDAHO

PALI~S,

ID/" 10 834o.).{)484
TELEPHONe
(208) 523-2()()O
MCSIMILE
(~Ol!) :;ZZ-4295

CRAIG W. !>IMP:>ON
KENT W. (lAIICHA Y

July 26,2007

Ronald 1. Swafford, Esq.
SW.A:FFORD LAW OFFICE CHARTERED
525 Ninth Street
ldah~ Falls,

Re:

lD 83402
Private Wilderness v. Peterson

Dear Ron:

My clients, Robert and Nancy Peterson have asked that r contact you On their behalf As has
been indicaLed in previous correspondencc, my clients are willing to grant your clients access across
their property for purposcs of constructing and majntaining a boundary fence as well as condu.cting
a cattle grazing operation. Unfortunately. your clients have not done any fencing or cattle grazing.
Tl is getting increasingly dry in the area and my clients are becoming more and more
concerned by thc lack of gr.azing of the Private Wilderness property. They believe that the lack of
grazing is creating a substantial .fire danger that could signit1cantJy impact my client if any f1ro
slarted and got out of control.
Additionally, my clients find it Inore and morc difficult to utilize thcir property until your
clients have constmcted the fence on the boundary. My client has finished his portion ofthe fencing
but has scen no effort by your clients. Please accept this letter as written notice under Idaho Code
§35-103 that your client must complete the fence or my client will do so and demand reimbursement
for the cost. If my clients are required to construct the fence, Tunderstand they will have a lien
against the Private Wilderness property.
I would appreciate if you would discuss these matters with your clients.
Sincerely,

SIMPSON & GAUCHA Y
~.--
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~:..44...~~l'''"''-~
Kent W. Gau:hay
Attorney at Law

_ O F..........
"
" " .........

C_______

KWG/ch
c; Robert Peterson

EXHIBIT

C.

SWAFFORD LA WOFFICE, CHARTERED

RonaldL. Swafford, Esq., Bar No, 1657

R. James Archibald, Esq., Bar No. 4445
Darren S. Robins, Esq., Bar No. 6839
525 Ninth Street
Idaho Falls, Idaho 83404
Telephone: (208) 524~4002
Facsimile: (208) 524~4131
Attorneys for Plaintiff
DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
IN Ai'lDFOR BINGHAM COUNTY, IDAHO

PRIVATE WILDERNESS, LLC,
An Idaho Limited Liability Corporation, .

Plaintiff,

Case No.:

CV-06~

J;;.f9

COMPLAINT FOR DECLATORY
JUDGMENT AND PETITION FOR
TEMPORARY RESTRAINING ORDER
AND PERMANENT INJUNCTION

VS.

ROBERT and NANCY PETERSON,
husband and wife,

NOTICE: Th!s Case is assigned to
Jan~es C. Herndon, District Judge

Defendants.

Plaintiff complains of Defendants as follows:
I. PARTIES AND JURISDICTION

1.

Plaintiff, Private Wilderness, LLC, is an Idaho limited liability corporation established in the
State of Idaho with its principal place of business located in Bonneville County, State of

Idaho.
2.

Defendants are now and have been residents of the County ofBormeviIle, State ofIdaho for
more than six weeks immediately preceding the filing of this Complaint.
Complaint
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3.Plaintiif is possessed of certain real property located in the County of Bingham, State of
Idaho, described in the legal descriptions set forth in Exhibit A and incorporated by reference
hereto.
4.

Defendants are possessed of certain real property located in the County of Bingham, State of
Idaho, described in the legal descriptions set forth in ExhibitB and incorporated by reference
hereto.

5.

Defendants' property is situated adjacent to Plaintiff's property and is located between
Plaintiff's property and the county road commonly referred to as the Bone Road or Blackfoot
Reservoir Road.

6.

Easement rights to a certain roadway located on the Defendants' property, as set forth in
Exhibit B and which is the subject matter of this action, and located within the County of
Bingham, State ofIdaho.

7.

The District Court has jurisdiction of the action pursuant to Idaho Code § 45-516, venue is
proper in Bingham County pursuant to Idaho Code

§~

5-401 and 5-405.

GENERAL ALLEGATIONS
8.

Prior to July 7, 1994, the properties described in Exhibits A and B were owned as one
continuous piece by Kenneth and Fern Peterson, who are the parents of Defendant,
Robert Peterson.

9.

A road exists on the property which was used by Kenneth and Fern Peterson for all
aspects of the property and their use.

10.

The road has had significant historical use by the public as an RS-2477 roadway_
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11.

On July 7, 1994, Kenneth and Fern Peterson sold the portion of real estate described in

Exhibit B to the Defendants "subject to: all existing patent reservations, easements, rights
of way, protective covenants, zoning ordinances, and applicable building codes, laws and
regulati ons, "
12.

Subsequently, Kenneth Peterson passed away and Fern Peterson became the sole owner
of the remaining parcel which is described in Exhibit A. On October 7,2005, the
Plaintiffs purchased the property retained by Fern Peterson and title was passed to the
Plaintiff. The Purchase and Sale Agreement between Fern Peterson and the Plaintiff is
set forth in Exhibit C and incorporated by reference hereto.

B.

The road way which crosses over the Defendants' property is the only reasonable access
from the county road to the Plaintiff's property.

14.

Defendants have persistently denied Plaintiffs owners, guests, and agents access to the
Plaintiff's property by refusing the Plaintiff use of the roadway in question.

15.

Plaintiffhas asserted its rights of access continuously and has been denied said access by
the actions of the Defendants despite the efforts of the Plaintiff or its agents.

16.

Plaintiffhas been required to retain an attorney to prosecute this matter and Plaintiff has
agreed to pay reasonable attorney fees for the prosecution thereof. Pursuant to Idaho
Code § 12-120 and 121 and Idaho Code § 10-1201, et seq, Plaintiff is entitled to their
costs and attorney fees.

STATEMENT OF CLAIMS

17.

Plaintiff claims an easement by implication for the use of the road way across the
Page -3
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Defendants' property by virtue of: 1) the unity of title of the two properties having been held
by Fern Peterson and separation of the Plaintiff's and Defendants' properties from the
original dominant estate; 2) the continuous use ofthe road since the creation of the dominant
and serviant estates; and 3) the reasonable necessity of the dominant estate to use the road
way across the serviant estate for the proper use and enjoyment of the dominant estate.
18.

Plaintiff has suffered damages resulting from the Defendants' refusal to allow Plaintiff its
rightful access upon the roadway in the form oflost business opportunities which would be
lawfully conducted through use of the property.

19.

Plaintiff has suffered additional damage which cannot be reduced to financial detennination
resulting from the Defendants' refusal to allow Plaintiffits rightful access upon the roadway
in the form lost enjoyment and use of the property because monetary damages cannot
compensate the Plaintiff for the past loss of use of its property and an sought after Orders are
necessary to require Defendants to allow Plaintiff access.
REQUEST FOR RELIEF

WHEREFORE, Plaintiff requests judgment against Defendants as follows:
1.

For a judgment declaring the Plaintiffs right, title, and interest to the roadway in dispute;

2.

For an Order of Temporary Restraint preventing Defendants from closing, obstructing,
stopping, injuring the roadway, interfering or in any manner preventing Plaintiff or its
owners, guests, agents, servants, lessees or assignees from passing over or using said
roadway;

3.

After hearing; for a pennanent injunction preventing Defendants fram closing, obstructing,
stopping, injuring the roadway, interfering or in any manner preventing Plaintiff or its
Complaint
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owners, guests, agents, servants; lessees or assignees from passing over or using said
roadway easement;
4.

For a Judgment Quieting Title in Plaintiff to that portion of real property involving said

easement, the precise description of which is to be determined;
5.

For damages in an amount to be proven at trial;

6.

For all costs and attorney fees;

7.

Other and further relief as this Court deems equitable under the circumstances presented.
Dated June 1,2006.

VERIFICATION
STATE OF IDAHO

)

County of BonneviIle

)

) 55.

Cecil Davis, being first duly sworn, deposes and says that he has read the foregoing
Complaint, knows the contents thereof, and believes that the ~ ts stated therein are true and
correct to the best of his knowledge and belief.
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SWAFFORD LAW OFFICE, CHARTERED
Ronald L Swafford, Esq., Bar No. 1657
R.James Archibald, Esq., Bar No. 4445
Trevor L Castleton, Esq., Bar No. 5809
Larren K. Covert, Esq., Bar No. 7217
525 Ninth Street
Idaho Falls, Idaho 83404
Telephone: (208) 524~4002
Facsimile: (208) 524~4131
Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
Case No.: CV ~ 2007 / 3163

FERN PETERSON, a protected person,
through her guardian, PAUL PETERSON,
Plaintiff,

ORDER GRANTING
MOTION TO JOIN THIRD PARTY

vs,
PRIVATE WILDERNESS, LLC., an Idaho
Limited Liability Company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURlLAY and SHERRI MURRAY,
husband and wife; DAVID LAWRENCE;
JOHN DOES l~ 20.,
Defendants,

A hearing was held on June 15, 2009, on Defendant's Motion to Amend to Join Third~
Party defendant, The parties appeared personally, and presented their respective positions
thereon, Aiter due consideration,

nDD]:;D r:D b )\'lTT~lr:

l\;[(lTTnN Tn TnTN THIRD PARTY / 1

IT IS HEREBY ORDERED that the Defendant's Motion to Amend to Join Third~Party
defendant is hereby granted, and the proposed Third Party Complaint is deemed filed and
available for service of process.
DATED this

5

'11+

AU4(

day of~ 2009.

PSON

NOTICE OF ENTRY

I certify that on this day I served a true and correct copy of the foregoing document on the
following by the method of delivery indicated:
Ronald L Swafford
Swafford Law Office, Chartered
525 Ninth Street
Idaho Falls, ID 83404
Donald Harris, Esq.
Holden, Kidwell, Hahn &; Crapo
P.O Box 50130
Idaho Falls, ID 83405
Kent Gauchay, Esq.
Simpson &: Gauchay
P.O. Box 50484
Idaho Falls, ID 83405
(r,

'~USMAIL
o FAX (208~524/4131)
o HAND DELIVERY
o COURTHOUSE BOX

~ US MAIL
o FAX (208/S23~9518)
o HAND DELIVERY
o COURTHOUSE BOX

~USMAIL
o EAX (208/522~4 295)
o HAND DELIVERY
o COURTHOUSE BOX

,PV

DATED this ~ day 0f)JalY, 2009.

r-nnr:n r n A l\TTTl\11:'
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ORIG1NAL
Michael C. Creamer, ISB #4030
Michael P. Lawrence, ISB #7288
GIVENS PURSLEY LLP
601 W. Bannock St.
Post Office Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300

.

,

.' r-, ,,'

~
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Attorneys for Third-Party Defendants Robert Peterson and Nancy Peterson
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM

Plaintiff,
v.

PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERRI MURRAY,
husband and wife; DAVID LAWRENCE;
and JOHN DOES 1~20,

.,~,

CL V D 7-3{1p3

10291-2_607698_3.DOC

FERN PETERSON, a protected person
through her guardian, PAUL PETERSON,

_.

Case No. CV-2007-3163

MOTION TO DISMISS AND
MOTION FOR JUDGMENT ON
THE PLEADINGS
MEMORANDUM IN SUPPORT OF
MOTION TO DISMISS AND
MOTION FOR JUDGMENT ON
THE PLEADINGS

Defendants.

PRNATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERRI MURRA~Y,
husband and wife; and DAVID
LAWRENCE,
Third-Party Plaintiffs,
v.

ROBERT and NANCY PETERSON,
husband and wife,
Third-Party Defendants.
MOTIONS TO DISMISS A.ND FOR JUDGMENT ON THE PLEADINGS
AND MEMORANDUM LN SUPPORT THEREOF - Page 1

MOTION TO DISMISS
AND

MOTION FOR JUDGMENT ON THE PLEADINGS
Third-Party Defendants Robert Peterson and Nancy Peterson (the "Petersons"), by and
through their attorneys of record, Givens Pursley LLP, and pursuant to Idaho Rules of Civil
Procedure 12(b)(6) and 12(c), hereby move this Court to dismiss the Third Party Complaint in
the above-captioned case and/or for a judgment on the pleadings. The Petersons' Motions
should be granted because the issues raised in the Third Party Complaint were litigated and the
judgment entered by this Court in Case No. CV-2006-1289, Judge Simpson presiding (the
"Easement Case"), concluded and resolved all claims the Third-party Plaintiffs may have had
against the Petersons concerning the issues presented in the Easement Case, including, but not
limited to all claims alleged against the Petersons in Third-party Plaintiffs' Third-party
Complaint.
The grounds for the Petersons' Motions are set forth in the following Memorandum.
Oral argument is requested.

MEMORANDUM IN SUPPORT OF MOTIONS
The Third-party Plaintiffs' are not entitled to bring this action against the Petersons
because: (1) the issues raised in the Third party Complaint-namely whether the Third Party
Plaintiffs were wrongly denied access across the Petersons' property, and the extent of
Petersons' liability, if any, to the Third Party Plaintiffs therefor-were litigated in the Easement
Case; and (2) the parties released each other from "all claims" by way of the stipulated judgment
entered in the Easement Case.
The Easement Case involved claims by Private Wilderness concerning the existence,
nature and extent of an easement across the Petersons' property by which the Third-party
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Plaintiffs sought to access their property. The Third Party Complaint raises the same or similar
issues-whether the Petersons are liable to Third-party Plaintiffs for damages, attorney fees or
other costs that Third-party Plaintiffs may incur related to their allegation that the Petersons
restricted their access to the easement. These specific issues could have and should have been
raised in the Easement Case. The Easement Case was resolved by a stipulation of the parties that
was adopted by this Court in its First Amended Judgment dated June 22,2009 whereby the
parties released each other from "all claims." Third-party Plaintiffs ignore this in their Third
Party Complaint.
Taken as true, together with facts that this Court may take judicial notice of, the Third
Party Complaint contains no allegations that would entitle the Third-party Plaintiffs to relief.
Accordingly, the Third-party Complaint should be dismissed under Rule 12(b)(6) and/or a
judgment on the pleadings entered under Rule 12( c).
I. BACKGROUND

Third-party Plaintiff (and Defendant) Private Wilderness, LLC admits in its Third Party
Complaint that it engaged in a prior lawsuit brought by Private Wilderness against the Petersons
in 2006, Bingham County case number CV-2006-1289, that involved a dispute over an alleged
access easement across the Petersons' property ("Easement Case"). The disputed access
easement in the Easement Case is the same access easement that forms the gravamen of Thirdparty Plaintiffs' Third-party Complaint. The Easement Case was resolved by stipulation of the
parties entered upon the record of this Court on March 14,2008, as modified on the record on
March 20, 2009, and memorialized by the judgment of this Court entered on April 16, 2009.
That judgment recognized and defined the nature and conditions of Private Wilderness's access
easement across the Petersons' property. The Petersons subsequently filed an uncontested
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Motion to Alter or Amend the judgment on grounds that it did not include an agreed-upon
provision acknowledging that the stipulation resolved all claims between the parties. On June
22,2009, this Court issued its First Amended Judgment] which expressly states "Each party
releases the other from all claims" and that the parties' agreement "shall be binding upon both
parties, including all members of Private Wilderness, and all authorized agents, assigns and heirs
of either party." (First Amended Judgment~~ 22-23).
The instant case commenced in 2007 (i.e. after commencement of the Easement Case,
and before the entry ofthe First Amended Judgment) when Private Wilderness was sued by its
predecessor-in-interest/mortgagee, Fern Peterson. On April 30, 2009-two weeks after this
Court's original entry of judgment in the Easement Case-Third-party Plaintiffs filed a Motion
to Join Third Party Defendants (i.e. the Petersons). On August 5, 2009, this Court issued its
Order Granting Motion to Join Third Party stating that the "Third Party Complaint is deemed
filed and available for service of process." The Petersons' counsel accepted service of the Third
Party Complaint on June 29,2009.

II. LEGAL STANDARDS
Idaho Rule of Civil Procedure 12(b)( 6) states:
Every defense, in law or fact, to a claim for relief in any pleading, whether a
claim, counterclaim, cross-claim or third-party claim, shall be asserted in the
responsive pleading thereto if one is required, except that the following defenses
shall be made by motion ... (6) failure to state a claim upon which relief can be
granted. . . . If, on a motion asserting the defense numbered (6) to dismiss for
failure of the pleading to state a claim upon which relief can be granted, matters
outside the pleading are presented to and not excluded by the court, the motion
shall be treated as one for summary judgment and disposed of as provided in Rule
56, and all parties shall be given reasonable opportunity to present all material
made pertinent to such a motion by Rule 56.

J A copy of the First Amended Judgment is attached as Exhibit A to the Petersons' July 14,2009, Answer
to Third-Party Complaint.
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In ruling on a motion to dismiss under Rule 12(b)(6), "[aJfter viewing all facts and
inferences from the record in favor of the non-moving party, the Court will ask whether a claim
for relief has been stated." Lasser v. Bradstreet, 145 Idaho 670, 673, 183 P.3d 758, 761 (2008)
(internal quotation marks omitted). "The issue is not whether the plaintiff will ultimately prevail,
but whether the party is entitled to offer evidence to support the claims." Id. (internal quotation
marks omitted). "A court may grant a motion to dismiss for failure to state a claim under Rule
12(b)(6) only when it appears beyond doubt that the plaintiff can prove no set offacts in support
ofthe claim which would entitle the plaintiffto relief" Harper v. Harper, 122 Idaho 535, 536,
835 P.2d 1346, 1347 (Ct. App.1992), quoting Wackerli v. Martindale, 82 Idaho 400, 405,353
P.2d 782, 787 (1960) (internal quotation marks and brackets omitted).
Idaho Rule of Civil Procedure 12(c) states:
After the pleadings are closed but within such time as not to delay the trial, any
party may move for judgment on the pleadings. If on a motion for judgment on
the pleadings, matters outside the pleadings are presented to and not excluded by
the court, the motion shall be treated as one for summary judgment and disposed
of as provided in Rule 56, and all parties shall be given reasonable opportunity to
present all material made pertinent to such a motion by Rule 56.
Solely for purposes of a motion for judgment on the pleadings, the moving party is
deemed to have admitted all the allegations ofthe opposing party's pleadings and the untruth of
its own allegations to the extent they have been denied. State v. Yzaguirre, 144 Idaho 471,474,
163 P.3d 1183, 1186 (2007).2 A judgment on the pleadings is properly granted when, taking all
allegations in the pleading as true, the moving party is entitled to judgment as a matter oflaw.
Student Loan Fund o.fldaho, Inc. v. Duerner, 131 Idaho 45, 49,951 P.2d 1272, 1276 (1997).
2 "In considering motions under Rule 12(c), courts frequently indicate that a party moving for a judgment
on the pleadings impliedly admits the truth of his adversary's allegations and the falsity of his own assertions that
have been denied by his adversary. These implied admissions are effective onlv for pUlJ?oses of the motion and do
not in any way bind the moving party in other contexts or constitute a waiver of anv of the material facts that will be
in issue if the motion is denied." Wright & Miller, Federal Practice and Procedure: Civil 2d § l370 at 538 (1990)
(emphasis added).
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Under either Rule 12(b)(6) or Rule 12(c), it is appropriate for the Court to treat the
motion as one for summary judgment and proceed under Rule 56 if the Court must consider
evidence and information extraneous to the pleadings in resolving the motion. See, e.g., Storm v.

Spaulding, 137 Idaho 145, 147,44 P.3d 1200, 1202 (Ct. App. 2002) (affirming the trial court's
conversion of a motion "initially presented under I.R.C.P. 12(b)(6) as a motion for judgment on
the pleadings" into a Rule 56 motion for summary judgment).

III. ARGUMENT
The Third-party Plaintiffs' may not bring this action against the Petersons because: (1)
this matter was litigated in the Easement Case; and (2) by the stipulated judgment entered in the
Easement Case the parties released each other from all claims. Taken as true, the Third Party
Complaint contains no allegations that would entitle the Third-party Plaintiffs to relief.
Accordingly, the Third-party Complaint should be dismissed under Rule 12(b)(b) and/or a
judgment on the pleadings entered under Rule 12(c).

A. Third-party Plaintiffs' allegations
In relevant part, the Third Party Complaint alleges the following:
•

"Third-party Plaintiffs are individuals with an interest in Private Wilderness, LLC,
and the entity Private Wilderness, LLC, an Idaho Limited Liability Corporation"
(Third Party Complaint ~ 1);

'.

"An easement exists across [Petersons'] property and is the only reasonable access to

Third-party Plaintiffs property" (Third Party Complaint~ 7);
•

"From the date Third-party Plaintiffs purchased the property on October 7, 2005,
[Petersons] have consistently interfered with Third-party Plaintiffs' access to their
property" (Third Party Complaint ~ 8);
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'.

"This matter [i.e., Petersons' alleged interference with Private Wilderness's access]
was litigated in Bingham County case number CV-2006-1289 [i.e. the Easement
Case]" (Third Party Complaint ~ 9);

.•

"[PetersonsJ knew of Third-party Plaintiffs' obligations in the purchase agreement of
the subject property" (Third Party Complaint~ 10);

-.

"[Petersons'J actions interfered with Third-party Plaintiffs' ability to perfonn under
the purchase agreement" (Third Party Complaint ~ 11);

'.

"[Petersons] additionally refused to pennit reasonable access across the easement to
Third-party Plaintiffs ... [,] interfered with Third-party Plaintiffs' easement rights to
their property ... [, and] intentionally interfered with the Third-party Plaintiffs rights
of access and ingress" (Third Party

Complaint~~

12-14).

Third-party Plaintiffs also assert that "any breach ofthe purchase agreement [between
Private Wilderness and Fern Peterson] ... was the result of [Petersons'] actions" and that "any
award obtained by the Plaintiff in this matter should be commuted to [Petersons]." (Third Party
Complaint ~~ 15-16). Third-Party Plaintiffs further argue that, because of their alleged actions,
Petersons "should reimburse Third-party Plaintiff for all attorney fees and costs in this matter."
(Third Party

Complaint~

17)

In summary, Third-party Plaintiffs have alleged: 1) the existence of an easement to
access their property across the Petersons' property; 2) the Petersons' intentional interference
with and denial of the Third-party Plaintiffs' use of the easement to access their property; 3) the
resulting interference with the Third-party Plaintiffs' ability to perfonn under their purchase
agreement with Fern Peterson; 4) litigation of these issues in Bingham County case number CV-
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2006-1289; and 5) the existence of claims for contribution or reimbursement or "commutation"
against the Petersons arising out of the foregoing facts.
B. The Petersons are entitled to judgment as a matter of law and dismissal of the
Third Party Complaint because, in the Easement Case, Third-party Plaintiffs
expressly released the Petersons from all claims and Third-party Plaintiffs' claims
are barred by the doctrine of res judicata.
Third-party Plaintiffs admit that "[t]his matter was litigated" in the Easement Case.
(Third Party

Complaint~

9.) The Easement Case reached a final resolution, which is set forth in

the Easement Case's First Amended Judgment which confirms that "Each party releases the
other from all claims." (First Amended Judgment'~ 22.) Thus, under the doctrine of res
judicata. and by the terms ofthe stipulated agreement expressly recognized in the First Amended
Judgment, Third-party Plaintiffs are not entitled to bring this action.
"Res judicata is comprised of claim preclusion (true res judicata) and issue preclusion
(collateral estoppel)." Waller v. State, Dept. ofHealth and Welfare, _

Idaho _ , 192 P .3d

1058, 1061 (2008). "Res judicata, or claim preclusion, bars a subsequent action between the
same parties upon the same claim or upon claims relating to the same cause of action." Stoddard
v. Hagadone Corp., _

Idaho _ , 207 P.3d 162, 166 -167 (2009) (internal quotation marks

omitted). "[I]n an action between the same parties upon the same claim or demand, the former
adjudication concludes parties and privies not only as to every matter offered and received to
sustain or defeat the claim but also as to everv matter which might and should have been litigated
in the first suit." Magic Valley Radiology. P.A. v. Kolouch, 123 Idaho 434,437, 849 P.2d 107,
110 (1993) (emphases added).
Here, the parties named in the Third Party Complaint-Private Wilderness, certain
individuals with claimed interests in Private Wilderness, and the Petersons-are the same parties
as (or are privies to) the parties in the Easement Case. Furthermore, the claim alleged in the
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Third Party Complaint is the same as, or is related to, the claims in the Easement Case, or is a
claim that might have and should have been litigated in the Easement Case. That is, Third-party
Plaintiffs allege that the Petersons are liable to Private Wilderness's because oftheir alleged
interference with Private Wilderness's use of the access easement litigated in the Easement Case.
The doctrine of res judicata therefore bars Third Party Plaintiffs from re-litigating this matter.
In addition, the express release of "all claims" in the Easement Case's First Amended
Judgment also precludes Third-party Plaintiffs from bringing this action against the Petersons.
Third-party Plaintiffs moved to join the Petersons in this case on April 30, 2009. By that time,
however, the Private Wilderness and the Petersons already had stipulated to release each other
from all claims arising out of the Easement Case. (The parties modified their March 14, 2008
stipulated agreement on March 20,2009, as is reflected in the First Amended Judgment entered
on June 22, 2009.) Further, the Third Party Complaint was not deemed filed until August 5,
2009. Thus, Third-party Plaintiffs had released the Petersons from "all claims" related to the
access easement dispute litigated in the Easement Case both when they moved to join the
Petersons in this matter and when the Third-party Complaint was deemed filed. This release
precludes Third-party Plaintiffs from making the claims contained in the Third Party Complaint.

C. All of the Third-party Plaintiffs are barred from bringing this action.
The doctrine of res judicata and the release of "all claims" in the First Amended
Judgment applies to Private Wilderness (the entity) and the individual Third-party Plaintiffs.
Private Wilderness was the named Plaintiff in the Easement Case. The individual Third-party
Plaintiffs are in privity with Private Wilderness in that they claim to have "an interest in Private
Wilderness." (Third Party Complaint ~ 1.) "To be privies, a person not a party to the former
action must derive[ ] his interest from one who was a party to it, that is, '" he [must be] in privity
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with a party to that judgment." Ticor Title Co. v. Stanion, 144 Idaho 119, 124,157 P.3d 613,618
(2007) (internal quotation marks and citation omitted). Moreover, Paragraph 23 of the First
Amended Judgment states that the agreement between the parties in the Easement Case is
"binding upon both parties, including all members of Private Wilderness, and all authorized
agents, assigns and heirs of either party." Accordingly, Private Wilderness and the individual
Third-party Plaintiffs are barred from bringing this action against the Petersons.

D. This Court has authority to take judicial notice of the First Amended Judgment
in the Easement Case or, in the alternative to treat these Motions as Rule 56 motions
for summary judgment.
Under Idaho Rule of Civil Procedure 44 and Idaho Rule of Evidence 201, the Court may
take judicial notice of adjudicative facts. "The only facts which a court may properly consider
on a motion to dismiss for failure to state a claim are those appearing in the complaint,
supplemented by such facts as the court may properly judicially notice." Hellickson v. Jenkins,
118 Idaho 273,276,796 P.2d 150,153 (Ct. App. 1990) (emphasis in original). There is no
reason to suggest the same rule would not apply to a motion for judgment on the pleadings. The
Petersons contend that this Court may properly take judicial notice of the proceedings in the
Easement Case, including the contents of the First Amended Judgment, which is made an exhibit
to the Petersons' Third-Party Answer, because such facts are capable of ready determination by
resort to sources whose accuracy cannot be questioned, all parties named in the Third Party
Complaint were parties (or are in privity with parties) named in the Easement Case, and the
Third Party Complaint expressly refers to the Easement Case.
At the same time, the Idaho Rules of Civil Procedure contemplate converting Rule
12(b)(6) and Rule 12(c) motions to motions for summary judgment if a court beli eves it must
consider evidence and information extraneous to the pleadings in resolving the motions. See,
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e.g., Storm v. Spaulding, 137 Idaho 145, 147,44 P.3d 1200, 1202 (Ct. App. 2002) (affinning the

trial court's conversion ofa motion "initially presented under LR.C.P. 12(b)(6) as a motion for
judgment on the pleadings" into a Rule 56 motion for summary judgment). "'Indeed, the Idaho
Supreme Court has held that when matters outside the pleading ... are presented to and
considered by the court it is the duty of the court to treat such motion to dismiss as a motion for
summary judgment." Hellickson, 118 Idaho at 276, 796 P.2d at153 (emphasis in Oliginal).
Vlhen that occurs, "such a motion must be treated as a motion for summary judgment and the
proceedings thereafter must comport with the hearing and notice requirements of Rule 56." ld.
(emphasis in original). If, in this case, the Court finds that it must look to evidence outside the
pleadings or to which it cannot take judicial notice, the Petersons request the Court treat these
motions as motions for summary judgment.

E. The Petersons are entitled to costs and attorney fees.
Idaho Rules of Civil Procedure 54(d)(1) and 54(e)(1) and Idaho Code 12-121 authorize
an award of costs and attorney fees to the prevailing party. Rule 54( e)(1 ) requires a showing that
the case was brought, pursued or defended frivolously, unreasonably or without foundation.
Here, the Petersons are entitled to an award of costs and attorney fees because Thirdparty Plaintiffs joined the Petersons in this action and filed and served their Third Party
Complaint fully aware that the matter already had been litigated and that they already had
released the Petersons from all claims arising out of Private Wilderness's access easement
dispute with the Petersons. Third-party Plaintiffs actions in moving to join and then serving the
Third Party Complaint on the Petersons despite the fact that they were precluded from litigating
the alleged claims against the Petersons clearly was frivolous, unreasonable, and without
foundation. Accordingly, the Petersons request this Court award them their costs and attorney
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fees incurred in this action. The Petersons will submit a memorandum of costs and fees at the
Court's request.
Accordingly, the Petersons renew their request contained in their Third-Party
Defendant's Answer that the Court award them their costs and attorney fees incurred in
defending this action.

~

DATED this Lday of August, 2009.
GIVENS PURSLEY LLP

kltPtl~
MICHAEL C. CREAMER
Attorneys for Third-Party Defendants
Robert and Nancy Peterson
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OF SERVICE
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I hereby certify that on the
day of August, 2009, a true and correct copy of
the foregoing was served upon the following individual(s) by the means indicated:
Ronald L. Swafford

u.s. Mail, postage prepaid

SWAFFORD LAW OFFICE, CHARTERED

Express Mail
Hand Delivery
Facsimile (208) 524-4131
E-Mail

525 Ninth Street
Idaho Falls, ID 83404
Attorneys Defendants/Third-Party PlaintiffS
Donald L. Harris
Karl R. Decker
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

1000 Riverwalk Dr., Ste. 200
P.O. Box 50130

U.S. Mail, postage prepaid
Express Mail
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT,
STATE OF IDAHO, IN AND FOR BINGHAM COUNTY

FERN PETERSON, a protected person
through her guardian, PAUL PETERSON,
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PRIVATE \VILDERJ\JESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
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PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRA. Y and SHERRI MURRAY,
husband and wife; DAVID LAWRENCE;
Third-party Plaintiffs,
vs.
ROBERT and N~NCY PETERSON,
husband and wife,
Third-party Defendants.
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COME NOW the Defendants by and through their attorney of record, Swafford Law Office,
Chartered and hereby object to Third Party Defendants' Motion to Dismiss based on the
following:
FACTS OF THE CASE
On April 16, 2009, this Court entered a judgment in case number CV-06-1289, which the
Third Party Defendants have named the Easement Case. This judgment was entered after those
parties could not agree upon wording of the written judgment from the oral settlement in that
case. This Court heard argument, reviewed the transcript and held a hearing on the proper
wording of that order. The resultant judgment memorialized the settlement of the parties of all
claims in that case. This judgment did not include the language relied upon by the Third Party
Defendants in their memorandum.
On Apri120, 2009, Defendants informed the Court that a motion to add Robert and
Nancy Peterson as third party defendants would be forthcoming.
On May 1,2009, Robert and Nancy Peterson filed a motion to alter the judgment in the
Easement Case to include language releasing all parties from all claims. This was not a
stipulation and was not agreed upon in the previous hearings in that matter. The stated language
used to support the motion to amend was only stated in the original hearing by Mr. Gauchay,
attorney for Robert and Nancy Peterson. This language was never agreed upon by Private
Wilderness and was not included in the following briefings or discussions.
On May 4, 2009, Defendants filed a Motion to Join Third Party Defendants. This motion
was to include Robert and Nancy Peterson into this case to indemnify Defendants against the
allegations of the Plaintiff. This third party complaint alleged that any award against Defendants
MEMORANDUM IN OPPOSITION TO THIRD PARTY DEFENDANTS' MOTION TO
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should be indemnified by the third party defendants as they were the cause of any alleged
violations of the purchase agreement in this case.
On June 22, 2009, this Court, without hearing on the motion, issued an amended
judgment in the Easement Case, including the release language.
On June 29, 2009, counsel for the Third Party Defendants accepted service of the Third
Party Complaint.
On August 5, 2009, this Court granted the motion allowing Defendants to file the Third
Party Complaint.

In this case, at issue is the question if all the terms and conditions in a purchase/mortgage
agreement were complied with by the Defendants. In the Third Party claim, the Defendants
assert that should the court find that there was any failure of the Defendants to perform any
terms, this failure was caused by the Third Party Defendants' actions, and the Third Party
Defendants should therefore indemnifY Defendants against Plaintiff.
The Plaintiff in this matter, Paul Peterson is a brother to the third party defendant Robert
Peterson. The properties involved in both ofthese actions are adjacent to each other. The
Easement Case involved the Defendants' access across Third Party Defendants' property. This
case involves requirements and obligations on the Defendants' property.

LEGAL STANDARD
Third Party Defendants' motion appears to rely upon several different theories. Third
Party Defendants reference a motion to dismiss on the pleadings pursuant to LR.C.P. 12(b)(6), a
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motion for summary judgment under LR.C.P. 56, and a motion to dismiss on the theories ofres
judicata and collateral estoppel.
Under LR.C.P. 12(b)(6), the appropriate standard is the court's determination that there is
no possibility of the nonmoving party presenting a set of facts in support of the claim which
would entitle the nonmoving party to relief. Harper v. Harper, 122 Idaho 353,835 P.2d 1346,
1347.

If the Court is to consider anything outside the original pleadings, the motion must be
viewed as one under LR.C.P. 56, a motion for summary judgment. In a motion for summary
judgment, the nonmoving is entitled to all favorable inferences in the pleadings and facts before
the court. Cafferty v. State Department a/Transportation, Division ofMotor Vehicle Services,
144 Idaho 324,160 P.3d 736, 766. Summary judgment is only appropriate when there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
oflaw.lR.CP 56.

" Res judicata is an affirmative defense and the party asserting it must prove all of the
essential elements by a preponderance of the evidence." Waller v. State Department ofHealth

and Welfare, 146 Idaho 234, 192 P.3d 1058, 1061. In that case, the court outlined the five factors
that are required for collateral estoppel to bar relitigation of an issue decided in an earlier
proceeding:

(1) the party against whom the earlier decision was asserted had a
full and fair opportunity to litigate the issue decided in the earlier
case;

MEMORANDUM IN OPPOSITION TO THIRD PARTY DEFENDANTS' MOTION TO
DISMISS AND MOTION FOR JUDGMENT ON THE PLEADINGS
••

1'\

4

(2) the issue decided in the prior litigation was identical to the
issue presented in the present action;
(3) the issue sought to be precluded was actually decided in the
prior litigation;
(4) there was a final judgment on the merits in the prior litigation;
and
(5) the party against whom the issue is asserted was a party or in
privity with a party to the litigation. ld.
ARGUMENT
In reviewing the pleadings to evaluate the motion to dismiss under rule 12(b)(6) and
therefore only relying upon the pleadings provided in the complaint, it is clear that the third party
complaint contains multiple possibilities for the Defendants to present evidence sufficient to
entitle them to the relief sought. Third Party Defendants improperly rely upon information
outside of the Defendants' pleadings to attempt to avoid responsibility in this action. Therefore,
any motion to dismiss based solely on the pleadings is completely without merit and must be
denied.
Third Party Defendants appear to base their motion to dismiss on a combination of a rule
56 motion and a on the equitable doctrine of res judicata. Third Party Defendants failed to note
the five elements required to be shown in order to grant their motion, just as they fail to show
each of these elements in their motion.
The first three elements address the claim which the moving party seeks to not have
relegated. In the Third Party Complaint, the issue is indemnification. At no point in the Easement
Case was this issue litigated. The Easement Case only dealt with the easement across Third Party
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Defendants' property, showing its necessity, and defining its use and locations. That case did not
deal with damage to Defendants' property, nor was it required to do so.
As such, the issue of indemnification as to Fern Peterson was not litigated in the previous case,
and these required elements cannot be met.
As the Easement Case only dealt with the easement, the issue of liability was not
addressed nor decided in the previous case. The judgment and amended judgment issued in that
case does not address liability in any form. Therefore the issue of indemnification of liability is
not an identical issue with the previous case. Therefore this element is not met and cannot be
bared from this litigation.
In the Easement Case, indemnification was not decided by the Court. The third element
requires an actual determination of the issue in the previous case. Third Party Defendants attempt
to state that the settlement language, added by them after judgment was rendered by the court, is
sufficient to determine that the issue of indemnification was actually decided by the court. The
settlement was only on all claims contained in the action between Private Wilderness and Robert
Peterson were to be resolved. This was only to completely end the Easement Case as plead by
the parties. The "all claims" was intended and should only be construed to include the listed
claims in the complaint.
The fourth elements requires a finding on the merits in the previous case on the issue to
be precluded. Not even the Third Party Defendants can state that there was a resolution on the
merits in the previous case. That case was settled by stipulation and then the language of that
stipulation was reviewed by the Court and put into a judgment. Nothing in the judgment notes
that the court made any findings of fact or any determinations to have the matter decided on the
merits. Thus, this element cannot be met to preclude this issue in litigation.
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Third Party Defendants fail to show each and every element required to provide them the
requested relief under the affirmative defense of res judicata on summary judgment.

The case before us does not seek to establish a cause of action against the Third Party
Defendants in favor ofthe Defendants. The third party claim only requests Robert and Nancy
Peterson indemnify them, and become liable to the Plaintiff, Fern Peterson for any judgment
against Defendant, Private Wilderness. Any liability against Robert and Nancy Peterson will be
paid to the Plaintiff, Fern Peterson through her son and guardian, Paul Peterson.
This ongoing legal saga continues as Third Party Defendant Robert Peterson and his
brother and Plaintiff Paul Peterson conspire in bitter protest of their mother, Fern Peterson's
decision 5 years ago to sell part of her property to Private Wilderness. Litigation has been
pending nearly continuously, though Robert Peterson acted as his mother's agent in showing the
parcel to Private Wilderness Representatives.

CONCLUSION
The motions filed by Third Party Defendants fail in every respect to meet the high burden
required to not have the issue of indemnification determined on the merits in this action. What
they are attempting is to escape responsibility for their actions by taking a shield of the legal
system and converting it to a sword. Third Party Defendants used this Court to modify the
judgment in the Easement Case to include language not in the original judgment, even after
extensive briefmg and a hearing on the language of the judgment which spanned six months.
Third Party Defendants did not seek to have the judgment amended just after it was issued, nor
did they seek to do it within the 14 day limitations ofI.R.C.P 59(e) and 11(a)(2)(B), instead they
waited until after they became aware that they would be added as a third party in this case.
MEMORANDUM IN OPPOSITION TO THIRD PARTY DEFENDANTS' MOTION TO
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Even with the actions of the Third Party Defendants, their arguments fail to meet the
applicable standards and therefore their motions must be denied.

~ of August, 2009.

~~-

Dated this

Larren K. Covert, Esq.
Of Swafford Law Office, Chartered
Attorneys for the Defendants
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CERTIFICATE OF SERVICE
I certify that I am an attorney licensed to practice law in the State of Idaho, that I have my office
in Idaho Falls, Idaho, and that on this day I served a true and correct copy of the foregoing
document on the following by the method of delivery indicated:

~USMAIL

Donald Harris, Esq.
Holden, Kidwell, Hahn &: Crapo
P.O. Box 50130
Idaho Falls, ID 83405

o FAX (208~523~9518)
o HAND DELIVERY
o COURTHOUSE BOX

Michael Creamer
Givins Pursley
601 W. Bannock St.
PO Box 2720
Boise, ID 83701~ 2720

Dated August 25,2009

.AUS MAIL
o FAX (208~ 388~1300)
o HAND DELIVERY
o COURTHOUSE BOX

~~~

:tarrei1 K. Covert, Esq.

Of Swafford Law Office, Chartered
Attorney for the Defendant
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL,.D
.....IST~. C~AT4'/7.f .....
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OE,BINCJ.7i/? '

FERN PETERSON, a protected person,
through her guardian, PAUL PETERSON,

CASE NO. CV -2007-3163
Plaintiff,
-vs-

2ND

AMENDED

COURT TRIAL
SCHEDULING ORDER
PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERRI
MURRA Y, husband and wife; DAVID
LA WRENCE; JOHN DOES 1 - 20,
Defendants.
PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERRI
MURRA Y, husband and wife; and DAVID
LAWRENCE,
Third-Party Plaintiffs,
-vsROBERT and NA.NCY PETERSON,
husband and wife,
Third-Party Defendants.

NOTICE: PLEASE READ CAREFULLY AND NOTE ALL DATES, DEADLINES AND
PROCEDURES TO BE FOLLOWED.
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Pursuant to Rule 16 of the Idaho Rules of Civil Procedure, the following Scheduling
Order shall govern all proceedings in this case. Therefore, it is hereby ordered as follows:

A. Notice of Hearings.

1. Court Trial will commence on March 8, 2010 at the hour of1:30 p.m. Counsel
shall be prepared to meet in chambers at 1:00 p.m. This matter is scheduled for four
and a half days.
2. A Formal Pre-Trial Conference will be held on February 8,2010 at the hour of
9: 15 a.m. Counsel for the parties are required to attend this conference in person.
B. Pre-Trial Conference Procedure.
1. Trial counsel for the parties are ordered to prepare and file a Pre-Trial Memorandum.
The Pre-Trial Memorandum may be filed separately or jointly, but in any event shall
be submitted to the Court at least one (1) week priorto the time of the Pre-Trial
Conference (Febrllarv 1.2010). The Pre-Trial Memorandum shall contain, in the
order outlined below, the following:
a. An index of all exhibits. The index shall indicate: 1) a brief description of the
exhibit, 2) whether the parties have stipulated to admissibility, and ifnot, 3)
the legal grounds for objection. If the memorandum is filed jointly, the index
shall also indicate by whom the exhibit is being offered.
b. An indication of whether depositions, admissions, interrogatory responses, or
other discovery responses are to be used in lieu of live testimony, the manner
in which such evidence will be presented, and the legal grounds for any
objection to such excerpts.
c. A summary of the documentary evidence supporting the damages sought by
the parties shall be appended to the Pre-Trial Memorandum. The
Memorandum shall include a statement as to whether the parties have
stipulated to the admission of the summary under Rule 1006, of the Idaho
Rules of Evidence in lieu of the underlying documents.
d. A list of the names and addresses of all witnesses which such party may call
to testify at trial, including anticipated rebuttal or impeachment witnesses.
Expert witnesses shall be identified as such.
e. A brief non-argumentative summary of the factual nature of the case. The
purpose of the summary is to provide an overview of the case.
COURT TRIAL SCHEDULING ORDER
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f.

A statement that counsel have, in good faith, discussed settlement
unsuccessfully.

g. A statement that all answers or supplemental answers to interrogatories under
Rule 33 of the Idaho Rules of Civil Procedure reflect facts known to the date
of the Memorandum.
h. A statement of all claims.
1.

Any admissions or stipulations of the parties which can be agreed upon by the
parties.

J.

Any amendments to the pleadings and any issues of law abandoned by any of
the parties.

k. A short statement of the issues of fact and law which remain to be litigated at

the trial and those legal authorities upon which the party relies as to each issue
oflaw to be litigated. In addition the parties shall include a statement of
whether liability is disputed.

1. A listing of all anticipated motions in Limine and any orders which will
expedite the trial.
2. At the Pre-Trial Conference, counsel will be provided an Exhibit List form which
shall be submitted with each party's exhibits as outline in paragraph E below. Upon
request, the list shall be provided to counsel in advance of the pretrial conference.
3. At the time of the Pre-Trial Conference, all parties shall be prepared to assist in the
formulation of a Pre-Trial Order in the form described in Rule 16(d) of the Idaho
Rules of Civil Procedure.

C. Discovery Procedures and Deadlines.
1. Discovery Cutoff will be one (1) week prior to the scheduled Pre-Trial
Conference (FebruarJll, 2010). Counsel are advised that this cutoff means that

ALL discovery will be COMPLETE bv that deadline.
2. Fact Witnesses: Plaintiff shall disclose the names and addresses of all fact witnesses
which such party may call to testify at trial, except for impeachment witnesses, one
hundred twenty-five (125) days before trial (October 6, 2009). Defendants shall
disclose the names and addresses of all fact witnesses which such party may call to
testify at trial, except for impeachment witnesses, ninety-five (95) days before trial
(November 5, 2009).
COURT TRIAL SCHEDULING ORDER
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3. Expert "Witnesses : Plaintiff shall disclose the names and addresses of all expert
witnesses in the manner outlined in Rule 26(b)(4)(A)(i) of the Idaho Rules of Civil
Procedure, disclosing the person expected to be called as an expert witness, the
subject matter on which the expert is expected to testify, and the underlying facts and
data upon which the expert opinion is based, no later than one hundred twenty-five

(125) days before trial (October 6. 2009).

The Defendant shall also comply with in

Rule 26(b)(4)(A)(i) of the Idaho Rules of Civil Procedure and make a similar
disclosure oftheir expert witnesses no later than ninety-five (95) days before trial

(November 5, 2009).
4. Witnesses not disclosed in this manner will be subject to exclusion at trial.
5. Any witnesses discovered after the last required disclosure shall immediately be
disclosed to the Court and opposing counsel by filing and service stating the date
upon which the same was discovered.

D. Motion Cutoff:
1. All Summarv Judgment Motions must be filed in compliance with Rule 56 ofthe
Idaho Rules of Civil Procedure. Such motions must be filed at least sixty (60) days
before trial (December 10, 2009). The motion, affidavits and supporting brief shall
be served at least twenty-eight (28) days before the time fixed for the hearing.
Opposing affidavits and answering brief must be served at least fourteen (14) days
prior to the date of the hearing. The moving party may thereafter serve a reply brief
within seven (7) days before the hearing.
2. All other motions must be filed bv December 10.2009. This includes all motions
concerning any objections to the testimony of experts at trial. This does not include
other Motions in Limine the parties may wish to file in compliance with the Idaho
Rules of Civil Procedure.
E. Exhibits:
1. All exhibits that are to be introduced at trial shall be pre-marked and deposited
with the Clerk of the Court fourteen (14) days before tria] ( Januarv 25. 2010),
except those for impeachment.
2. Plaintiff s exhibits shall be marked in numerical sequence. Defendant's exhibits shall
be marked in alphabetical sequence. Labels may be obtained from the Clerk of the
Court, and should have the case number and start date of trial shown on them.
COURT TRIAL SCHEDULING ORDER

Page 4 of 6
I

t

i

3. Photographs shall be individually marked.

4. A duplicate set of aU exhibits to be shall also be provided to the Court fourteen
(14) davs before trial (JallltaM! 25.2010), except those for impeachment. The
duplicate set shall be placed in binders, indexed and deposited with the Clerk of the
Court for use of the Court.

5. No exhibits shall be admitted into evidence at trial other than those disclosed, listed
and submitted to the Clerk of the Court in accordance with this order, except when
offered for impeachment purposes or unless they were discovered after the last
required disclosure.
This order shall control the course of this action unless modified for good cause shown to
prevent manifest injustice. Pursuant to Rule 16 of the Idaho Rules of Civil Procedure, if a party
or party's attorney fails to obey a scheduling or pre-trial order, or if no appearance is made on
behalf of a party at a scheduling or pre-trial conference, or if a party or party's attorney is
substantially unprepared to participate in the conference, or if a party or party's attorney fails to
participate in good faith, the judge, upon motion or his own initiative, may make such orders
with regard thereto as are just, and among others any of the orders provided in Rule 37(b)(2)(B),
CC), CD). In lieu of or in addition to any other sanction, the Court may require the party or the
attorney representing said party or both to pay the reasonable expenses incurred because of any
noncompliance with this rule, including attorney's fees, unless the judge finds that the
noncompliance was substantially justified or that other circumstances make an award of
expenses unjust.
All meetings and/or hearings with the Court in the matter shall be scheduled in advance with
the Court's Clerk. The Court appreciates time to adequately consider each issue before it, prior
to a hearing and/or me.et~
DATED this ~ day of S

Da en B. Simpson
Dist ict Judge
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CLERK'S CERTIFICATE OF SERVICE
I hereby certify that on this

-2 day of September, 2009 a true and correct copy of the

COURT TRIAL SCHEDULING ORDER was served on the attorney and/or person listed
below as follows:
DONALD HARRlS, ESQ.
PO BOX 50130
IDAHO FALLS, ID 83405

~ u.s. Mail

0 Courthouse Box

0 Facsimile

RONALD SWAFFORD,ESQ.
525 NINTH STREET
IDAHO FALLS, ID 83404

~ u.s. Mail

0 Courthouse Box

0 Facsimile

~ u.s. Mail

0 Courthouse Box

0 Facsimile

MICHilliL C. CREAMER, ESQ.
PO BOX 2720
BOISE,ID 83701-2720

Deputy Clerk

.,.

/
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Michael C. Creamer, ISB #4030
Michael P. Lawrence, ISB #7288
GIVENS PURSLEY LLP
60] W. Bannock St.
Post Office Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
10291-2_652028_5

Attorneys for Third-Party Defendants Robert Peterson and Nancy Peterson
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
FERN PETERSON, a protected person
through her guardian, PAUL PETERSON,
Plaintiff,
v.

PRIV ATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and "YU vVEN DAVIS, husband and wife;
KEVIN MURRAY and SHERRI MURRAY,
husband and wife; DAVID LAWRENCE;
and JOHN DOES 1-20,

Case No. CV-2007-3163

PETERSONS' REPLY TO PRIVATE
WILDERNESS'S OBJECTION AND
MEMORANDUM IN OPPOSITION
TO MOTION TO DISMISS AND
MOTION FOR JUDGMENT ON
THE PLEADINGS

Defendants.
PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERRI MURRAY,
husband and wife; and DAVID
LAWRENCE,
Third-Party Plaintiffs,
v.

ROBERT and NANCY PETERSON,
husband and wife,
Third-Party Defendants.
PETERSONS' REPLY TO PRIVATE WILDERNESS'S OBJECTlON
AND MEMORANDUM IN OPPOSITlON- Page 1

lid

Third-Party Defendants Robert Peterson and Nancy Peterson (the "Petersons"), by and
through their attorneys of record, Givens Pursley LLP, hereby reply to Third Party Plaintiffs'
(hereafter collectively referred to as "Private Wilderness") Objection and Memorandum in
Opposition to Petersons' Motion to Dismiss and Motion for Judgment on the Pleadings dated
August 25, 2009 ("Opposition Memorandum"). The Petersons are entitled to dismissal and/or
judgment on the pleadings because Private Wilderness's claims were litigated and concluded in
the Easement Case and the parties expressly released each other from all claims related to the
disputed easement. I

A. Private Wilderness mischaracterizes Petersons' res judicata argument as a
collateral estoppel argument.
In their Motion to Dismiss and Motion for Judgment on the Pleadings ("Motion to
Dismiss"), Petersons assert, among other things, that the doctrine of res judicata (claim
preclusion) bars Private Wilderness from raising the claims in the Third Party Complaint;
namely, claims for relief based upon Private Wilderness's asserted easement and the Petersons'
alleged interference with the use of that easement. (Motion to Dismiss at 8-9.) In its Opposition
Memorandum, however, Private Wilderness confuses the standard for res judicata with the
related but inapplicable doctrine of collateral estoppel (issue preclusion). The two similar
doctrines do not contain the same elements. Because res judicata bars Private Wilderness from
raising the claims alleged in the Third Party Complaint, Petersons are entitled to dismissal and/or
judgment on the pleadings. 2

I The Easement Case is Bingham County case number CY -2006-1289, for which an original judgment and
a First Amended Judgment were entered on April 16 and June 22, 2009, respectively.

2 Because the Motion to Dismiss states the rationale and standards for the alternative remedies of dismissal
and jUdgment on the pleadings, those subjects are not discussed here. Additionally, Petersons do not repeat here the
standards for taking judicial notice of adjudicative facts (such as the Easement Case's Complaint or First Amended
Judgment) or converting a motion to dismiss or for judgment on the pleadings to a motion for summary judgment if
it is found to be necessary to look outside the pJeadings and judicially noticed facts.
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The doctrine of res judicata (claim preclusion) has been stated as follows: "[I]n an action
between the same parties upon the same claim or demand, the former adjudication concludes
parties and privies not only as to every matter offered and received to sustain or defeat the claim
but also as to every matter which might and should have been litigated in the first suit." Magic
Valley Radiology, P.A. v. Kolouch, 123 Idaho 434, 437, 849 P.2d 107, 110 (1993), quoting Joyce
v. Murphy Land & Irrigation Co., 35 Idaho 549, 553, 208 P. 241,242-43 (1922) (emphases

added). Collateral estoppel (issue preclusion), on the other hand, bars relitigation of particular
issues decided in an earlier proceeding and requires satisfaction of five elements. Waller v.
State, Dept. o/Health and Welfare, 146 Idaho 234, _ , 192 P.3d 1058, 1062 (2008).3
Petersons' Motion to Dismiss cites res judicata as a ground for dismissing the Third
Party Complaint (or rendering ajudgment on the pleadings) because this Court's judgment in the
Easement Case bars this action that is (1) between the same parties and (2) based upon the same
or related claims as the Easement Case. Stoddard v. Hagadone Corp., 147 Idaho 186, _ , 207
P .3d 162, 166 -167 (2009) ("Res judicata, or claim preclusion, bars a subsequent action between
the same parties upon the same claim or upon claims relating to the same cause of action.")
In Magic Valley Radiology, the Idaho Supreme Court described the analysis for
determining whether a subsequent action is based upon the same or related claims in a prior case.
The Court stated that "a valid and final judgment rendered in an action extinguishes all claims
arising out of the same transaction or series of transactions out of which the cause of action
arose." Magic Valley Radiology, 123 Idaho at 437,849 P.2d at 110 (quoting Diamondv.
Farmers Ins., 119 Idaho 146, 150, 804 P.2d 319, 323 (1990) (citing with approval Aldape v.
Akins, 105 Idaho 254,668 P.2d 130 (Ct. App. 1983))). Furthermore:

3 Private Wilderness recites the elements for collateral estoppel in the Opposition Memorandum. Because
the Petersons' argument is not based on collateral estoppel, those elements are not repeated in this brief.
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[T]he transactional concept of a claim is broad, and ... the bar of claim
preclusion is similarly broad .... [T]he bar of claim preclusion may apply even
where there is not a substantial overlap between the theories advanced in support
of a claim, or in the evidence relating to those theories.
Magic Valley Radiology, 123 Idaho at 437,849 P.2d at 11 0 (quoting Aldape, 105 Idaho at 259,

668 P.2d 130 at 135). The Magic Valley Radiology Court went on to apply the following test
from Restatement (Second) of Judgments § 24 (1982), which had also been used by the Aldape
and Diamond Courts:
What factual grouping constitutes a "transaction" ... [is] to be determined
pragmatically, giving weight to such considerations as whether the facts are
related in time, space, origin, or motivation, whether they form a convenient trial
unit, and whether their treatment as a unit conforms to the parties' expectations or
business understanding or usage.
Jd.

Here, Private Wilderness's claims arise out of the very same allegations as the Easement
Case. Those are: 1) that an easement provides Private Wilderness with access across the
Petersons' property; 2) that the Petersons intentionally interfered with and denied Private
Wilderness use of the easement; 3) that Private Wilderness suffered damage because of the
Petersons' alleged actions related to the easement; and 4) that Private Wilderness is entitled to
relief because of the Petersons' alleged actions. In other words, both cases involve Private
Wilderness's claims for relief based on the same alleged access easement and the same alleged
actions by the Petersons.
Private Wilderness even admits these are the same cases. In its Third Party Complaint, it
states that "[tJhis matter was litigated in Bingham County case number CV-2006-1289 [the
Easement Case]." Third Party Complaint 19. In its Opposition Memorandum, it further admits
"[t]he Easement Case involved the Defendants' [i.e. Private Wilderness's] access across Third

PETERSONS' REPLY TO PRIVATE WILDERNESS'S OBJECTION
AND MEMORANDUM IN OPPOSITION- Page 4
Ilr1

Party Defendants' [i.e. the Petersons'] property." Opposition Memorandum at 3. Again, those
are the same access and interference allegations raised in this case.
The Court should not be misled by Private Wilderness's attempt to differentiate this case
from the Easement Case by characterizing their prayer for relief as one for "indemnification.,,4
Clearly, what Private Wilderness seeks from this Court in the Third Party Complaint is a
determination that the Petersons are liable for damages allegedly suffered by Private Wilderness
arising out of Petersons' alleged refusal to allow them access across their property. Nothing
makes this claim for "indemnification" different than their claims for damages in the Easement
Case.
Looking at these cases "pragmatically," there is no question that the facts of this case and
the Easement Case are related in time, space, origin, and motivation. The facts alleged by
Private Wilderness in both cases are the same. These facts arose at the same time, regard the
same properties and alleged easement, and involve the same alleged actions by the Petersons.
Moreover, Private Wilderness's motivation for bringing each case is the same: to obtain relief
(including monetary relief) for the Petersons' alleged actions. If Private Wilderness believed
they were entitled to any relief from the Petersons' for any reason related to the alleged access
easement, they had their chance to obtain such relief when the facts and claims related to the
alleged access easement were litigated and concluded in the Easement Case.
Notably, Private Wilderness did not challenge the original judgment or the First
Amended Judgment in the Easement Case. The First Amended Judgment states that "Each party

4 Interestingly, Private Wilderness asserts that they "do not seek to establish a cause of action against Third
Party Defendants [Petersons] in favor of the Defendants [Private Wilderness]. The third party claim only requests
[Petersons] indemnify them." Opposition Memorandum at 7. But establishing a cause of action against the
Petersons is precisely what they are attempting to do. Nevertheless, taking Private Wilderness's statements at face
value, the Third Party Complaint should be dismissed for the simple reason that Private Wilderness admits that they
allege no cause of action.
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releases the other from all claims" and that "[tJhe agreement of the parties is contained entirely
within the foregoing, written provisions." Amended Judgment ~~ 22, 24. Significantly, this
breach of contract litigation was pending when the stipulated agreement in the Easement Case
was negotiated and the judgments entered. In other words, Private Wilderness was fully aware
of their potential breach of contract liability in this case when they settled and concluded "all
claims" in the Easement Case. If Private Wilderness wanted the so-called "indemnification"
they seek in this case or if they did not want to release Petersons from all claims arising out of
the easement dispute, they should have reached a different stipulated agreement or challenged
the First Amended Judgment. They didn't. For good reasons, the doctrine of res judicata exists
to prohibit Private Wilderness from taking a second bite of the apple.
B. Private Wilderness fails to acknowledge their release of all claims against
Petersons related to the easement dispute.
In their Opposition Memorandum, Private Wilderness completely ignores the fact that the
parties to the Easement Case (i.e. the same parties named in the Third Party Complaint) released
each other from "all claims." Amended Judgment ~ 22. Now, in the Third Party Complaint,
Private Wilderness asserts a claim for "indemnification" arising out of the same easement
dispute concluded in the Easement Case. The Third Party Complaint should be dismissed
because all claims related to the disputed easement were expressly resolved and/or released by
the parties in their stipulated agreement as set forth in the First Amended Judgment.
The Court should disregard Private Wilderness's suggestion to read the stipulated release
of "all claims" as applying only to "the listed claims in the [Easement Case] complaint."
Opposition Memorandum at 6. 5 The release was part of a negotiated settlement. The Court does

5 The disingenuousness of Private Wilderness's argument should be apparent to the Court. In one breath,
Private Wilderness asserts that "This [release of 'all claims'] was not a stipulation and was not agreed upon in the
previous hearings in [the Easement Case]. ... This language was never agreed upon by Private Wilderness, , . ,"
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not know and should not inquire about what the settlement negotiations did or did not touch
upon. See Idaho Rule of Evidence 408. 6 What matters is that the parties to the Easement Case
agreed to a settlement that included a release of all claims and that the settlement was
memorialized in the First Amended Judgment which Private Wilderness did not challenge. The
Court should interpret the release of "all claims" to mean what it says: that Private Wilderness
releases the Petersons from all claims arising from or related to the easement dispute underlying
the Easement Case and the Third Party Complaint.

c.

If the Third Party Complaint is not dismissed, the Easement Case will be
relitigated.

To be sure, if this Court allows the Third Party Complaint to proceed, Private Wilderness
will again have the opportunity to pursue the easement-related claims alleged in the Easement
Case. Failure to dismiss the Third Party Complaint will set in motion litigation between Private
Wilderness and the Petersons in which they will pursue discovery and put on evidence relating to
Private Wilderness's alleged easement and the Petersons alleged denial of access across their
property. It will require this Court to find whether: 1) an existing easement provided Private
Wilderness with access across the Petersons' property; 2) the Petersons intentionally interfered
with and denied Private Wilderness use of the easement; 3) Private Wilderness suffered damage
(or incurred other liability) because of the Petersons' alleged actions related to the easement;
and, finally, 4) whether Private Wilderness is entitled to relief because of the Petersons' alleged
Opposition Memorandum at 2. In another, it purports to know what the parties intended the "all claims" language to
mean. Opposition Memorandum at 6 ("The 'all claims' [language] was intended and should only be construed to
include the listed claims in the complaint.") The Court should not accept Private Wilderness's interpretation of what
this language means when Private Wilderness at the same time disavows it.
6

Rule 408 states, in relevant part:

Evidence of (l) furnishing, offering, or promising to furnish, or (2) accepting, offering, or
promising to accept, a valuable consideration in compromising or attempting to compromise a
claim which was disputed as to either validity or amount, is not admissible to prove liability for,
invalidity of, or amount of the claim or any other claim. Evidence of conduct or statements made
in compromise negotiations is likewise not admissible.
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actions. In other words, allowing the Third Party Complaint to proceed will effectively reopen
the already concluded Easement Case, require the parties to litigate the same issues, and require
this Court to make findings and conclusions regardless of the parties' stipulated agreement and
this Court's judgment in that case. This Court should preserve the sanctity of its final decisions
and reject Private Wilderness's attempt to do an end "run around the First Amended Judgment
and their stipulated release of claims.
For the reasons discussed herein and in Petersons Motion to Dismiss, this Court should
dismiss the Third Party Complaint or enter a judgment on the pleadings in favor of Petersons and
award the Petersons their attorney fees and costs in obtaining such dismissal and/or jUdgment on
the P l e a d i n g s . v f J J .
Respectfully submitted this P y of September, 2009.
GIVENS PURSLEY LLP
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MICHAEL c. CREAMER
Attorneysfor Third-Party Defendants
Robert and Nancy Peterson
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Attorneys for Defendants, Third-party Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT,
STATE OF IDAHO, IN AND FOR BINGHAM COUNTY
FERN PETERSON, a protected person
through her guardian, .pAUL PETERSON,
Case No.: CV-07-3163

Plaintiff,
VS.

PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERRI MURRAY,
husband and wife; DAVID LAWRENCE;
JOHN DOES 1.,20;

SUPPLEMENTAL MEMORANDUM IN
OPPOSITION TO THIRD PARTY
DEFENDANTS' MOTION TO DISMISS
AND MOTION FOR JUDGMENT ON
THE PLEADINGS

Defendants.
PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERRI MURRAY,
husband and wife; DAVID LAWRENCE;
Third-party Plaintiffs,
VB.

ROBERT and NANCY PETERSON,
husband and wife)
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Third-party Defendants.
COME NOW the Defendants by and through their attorney of record, Swafford Law
Office, Chartered and hereby provide this Supplemental Memorandum on their objection to
Third Party Defendants' Motion to Dismiss.
Elements of Res Judicata

Third Party Defendants argued that Defendants' arguments as previously stated in their
objection were incorrect as they were collateral estoppel and not res judicata, As stated in Waller

, v, State Dept. o/Health and Welfare, 146 Idaho 234, the Idaho Supreme Court stated, "Res
Judicata is comprised of claim preclusion (true res judicata) and issue preclusion (collateral
estoppel)." The elements that must be met for issue preclusion are listed in Defendants Objection
to Third Party Defendants' Motion to Dismiss.
The required elements for claim preclusion are 1- the same parties and 2- same claim,

Andrus v, Nicholson, 145 Idaho 774. The Idaho Supreme Court in Andrus further defines what
types of claims and transactions can be barred by claim preclusion, After reviewing claims and
transactions, the Idaho Supreme Court lists the third element for claim preclusion, a valid final
judgment on the merits of the case.ld. at 748,
Third Party Defendants' Motion

While the Third Party Defendants may now assert that their motion is only based on

claim preclusion, this is much different from the actual motion, In their motion, Third Party
Defendants state I'TheThird-party Plaintiffs are not entitled to bring this action against the
l

Petersons beoause: (1) the issues raised in the Third party Complaint - namely whether the Third
SUPPLEMENTAL MEMORANDUM IN OPPOSITION TO THIRD PARTY
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Party Plaintiffs were wrongly denied access across the Petersons' property. and the extent of
Petersons' liability, if any~ to the Third Party Plaintiffs therefore - were litigated in the Easement
Case") Motions to Dismiss and for Judgment on the Pleadings and Memorandum in Support

Thereof, pg. 2 (emphasis added). Clearly, Third Party Defendants' Motion is based on issue
preclusion Md not claim preclusion as stated previously. Third Party Defendants' statement of
just "Res Judicata" and condenmation of Defendants' recitation ofthe elements for issue
preclusion is misplaced. .
Argument

Regardless of how the court views the motion to dismiss, as claim or issue preclusion,
Third Party Defendants' motion fails. As previously stated in the objection, Third Party
Defendants cannot meet the requirements for each element for issue preclusion. For claim
preclusion, Third Party Defendants again cannot meet each of the elements.
In the Easement Case, there was no claim for indemnification as Fern .Peterson was not a
party to that litigation. The easement case was resolved by a stipulation granting Defendants the
easement they had filed suit to get. There were no findings made by a jury or the court for the
resolution of that matter. With these facts, again the Third Party Defendants cannot meet the
required elements even for a claim preclusion,
Res Judicata is an equitable remedy designed as a protection. The attempted use in this
case is not as a protection, but as another weapon in a scheme by several members of the
Peterson family against Defendants. The agreed resolution of the Easement Case was simply
that, an agreed upon resolution of the specific issues in that case. Great lengths were taken to
outline the exact parameters of the agreement with emphasis on the location) use, specifications
SUPPLEMENTAL MEMORANDUM IN OPPOSITION TO THIRD PARTY
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and dates for the resultant easements. The court even held a hearing to review the oral stipulation
and fashion a written judgment. The resultant judgment £i'om the court was still not on the merits
but on the stipulation of the parties.
After this arduous process and the judgment agreed upon by the parties. the Defendants
infonned this court that Robert Peterson was a necessary party in this action for indenmification
purposes, based on his actions in denying access to the property. After learning of this notice,
Third Party Defendants unilaterally sought a modification of' the judgment previously entered by
the court in the easement case to :include the language they now use in this motion to dismiss,
This language was never agreed upon by the Defendants, only ordered by the court, This
language is ambiguous as it fails to outline what claims are being released and resolved. This
was not discussed in the prior negotiations or in the hearing held to settle the tenns of the
agreement.
IndeInIrlfication by Robert Peterson was not a ('claim" intended to be disregarded by any
statement made in the oral recitation of the agreement in the Easement Case. If this court accepts

the argument.s of the Third Party Defendants, it would work a great h8rdship on Defendants in
that Paul Peterson, on behalf ofms mother, would potentially be allowed to foreclose on the
property based on nonperfonnance caused by Paul's brother, Robert. So the left hand does not
allow access to the property do complete any work while the right hand attempts to take back the
property for the work not being done,
Conclusion

On both the lega.l and equitable arguments this court must review, the arguments and
claims presented by Third Party Defendants faiL They cannot meet the legal standard for claim
SUPPLEMENTAL MEMORANDUM IN OPPOSITION TO THIRD PARTY
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and all equitable arguments go against them. For this reason, the motion to

dismiss must be denied.

Dated this 2JIfd day ofSeptemberJ 2009.
Larren.K. Covert, Esq.

Of Swafford Law Office, Chartered
Attorneys for the Defendants

SUPPLEMENTAL MEMORANDUM IN OPPOSITION TO THIRD PARTY

Sep.24, 2009 2:56PM

S

No. 9924

ro Law

P. 7

CERTIFICATE OF SERVICE
I certify that I am an attorney licensed to praotice law in the State ofIdaho; that I have my office
in Idaho Falls, Idaho, and that on this day r served a true and correct copy of the foregoing
document on the following by the method of delivery indicated:

Donald Harris, Esq.
Holden, Kidwell, Hahn & Crapo
P.O. Box 50130

Idaho Falls, ID 83405
Michael Creamer
Givins Pursley
601 W. Bannock st.
PO Box 2720
Boise, ID 83701-2720

oUSMAIL
,~AX (208-523,.9518)

o BAND DEUVERY
o COURTHOUSE BOX

oUSMAIL
'~A.X (208--388-1300)
o HAND DELIVERY
o COURTHOUSE BOX

Dated September 23,2009
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STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM

FERN PETERSON, a protected person,
through her guardian, PAUL PETERSON,

)
)
)
)
)
)
)

Plaintiff,

vs.
PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and 1'1] WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERRY
MURRA Y, husband and wife; DAVID
LA WRENCE; JOHN DOES 1-20,

)
)

)
)
)
)
)
____~D~eD~e~nd~a~n~ts~._________________)
)
PRIVATE WILDERNESS, LLC, an Idaho )
limited liability company; CECIL DAVIS )
and m WEN DAVIS, husband and wife; )
)
KEVIN MURRAY and SHERRY
MURRA Y, husband and wife; and DAVID )
LAWRENCE,
)
)
Third-party Plaintiffs,
)
)

vs.

)

ROBERT and NANCY PETERSON,
Husband and wife,

)

)
)
)
____~Th~i~rd~-~p~art~\L'~D~eD~e~n~d~an~t~s._________ )

ORDER DENYING THIRD-PARTY DEFENDANTS' MOTION TO DISMISS

CASE NO. CV 2007-3163

ORDER DENYING THIRD
PARTY DEFENDANTS'
MOTION TO DISMISS

I.

STATEMENT OF THE CASE

Third-party defendants Robert and Nancy Peterson (hereinafter the "Petersons")
filed a Motion to Dismiss the third-party complaint filed by Defendants/Third-Party
Plaintiffs Private Wilderness, LLC, an Idaho limited liability company, Cecil Davis and
Yu Wen Davis, husband and wife, Kevin Murray and Sherri Murray, husband and wife,
and David Lawrence (hereinafter collectively referred to as "Private Wilderness.")'
Private Wilderness objected to the Petersons' Motion to Dismiss. 2

Hearings on the

Petersons' Motion to Dismiss took place on September 14, 20093 and September 29,

In 2005, Fern agreed to sell certain real estate (hereinafter the "Purchased
Property") to Cecil and Yu Wen Davis, Kevin and Sherri Murray and David Lawrence. s
Later, the Davises, the Murrays and Lawrence assigned their interest in the Purchased
Property to Private Wilderness. 6 The Petersons own a parcel of real estate contiguous to
the Purchased Property. 7

II.

ISSUES

The questions raised by the Petersons' Motion to Dismiss include:

1 Motion to Dismiss and Motion for Judgment on the Pleadings Memorandum in Support of Motion to
Dismiss and Motion for Judgment on the Pleadings, Peterson v. Private Wilderness, LLC, Bingham County
case no. CY -2007-3163 (filed August 18, 2009) (hereinafter the "Petersons' Motion to Dismiss").
2 Objection and Memorandum in Opposition to Third Party Defendants' Motion to Dismiss and Motion for
Judgment on the Pleadings, Peterson v. Private Wilderness, LLC, Bingham County case no. CV-2007-3163
(filed August 27,2009) (hereinafter "Private Wilderness's Objection").
3 Minute Entry, Peterson v. Private Wilderness, LLC, Bingham County case no. CV-2007-3163 (filed
September 14,2009).
4 Minute Entry, Peterson v. Private Wilderness, LLC, Bingham County case no. CV-2007-3163 (filed
September 29,2009).
5 Complaint for Foreclosure of Mortgage, Pelerson v. Private Wilderness, LLC, Bingham County case no.
CY -2007-3163 (filed December 17, 2007) (hereinafter the "2007 Mortgage Complaint"), at p. 3.
6 2007 MOItgage Complaint, at p. 3.

2

(1)

What is the applicable standard of review when the movant seeks judicial

notice of the record in a separate lawsuit?
(2)

Is Private Wilderness's third party claim against the Petersons barred by

the doctrine of res judicata?
Does the settlement agreement reached between the Petersons and Private
Wilderness in Bingham County case no. CV -2006-1289 bar Private Wilderness's third
party claim against the Petersons in this lawsuit?

III.
A.

APPLICABLE STANDARD

Findings of Fact.
The following facts are viewed in a light most favorable to Private Wilderness and

with all inferences drawn in its favor. 8
1.

In their Motion to Dismiss, the Petersons rely upon the pleadings and a

stipulated settlement in a different lawsuit: Private Wilderness, LLC v. Peterson,
Bingham County case no. CV-2006-1289 (hereinafter referred to as the "2006 Easement
Suit"). 9
2.
B.

The 2006 Easement Suit is a public record of Bingham County.

Principles of Law.
1.

The only facts which may be considered on a motion to dismiss are those

appearing in the plaintiffs complaint, supplemented by those facts of which a court may

See: First Amended Judgment, Private Wilderness, LLC v. Peterson, Bingham County case no. CV -20061289 (filed June 23,2009) (hereinafter the "First Amended Judgment, 2006 Easement Suit"), at p. 2 and
Exhibit A.
8 Lasser v. Bradstreet, 145 Idaho 670, 673, 183 P.3d 758, 761 (2008); Idaho Schools for Equal Educational
Opportunity v. Evans, 123 Idaho 573, 578, 850 F.2d 724, 729 (1993).
9 Petersons' Motion to Dismiss, at pp. 2-4, 6-11.
7

properly take judicial notice.1O If a court considers matters outside the pleadings on a
Rule 12(b)(6) motion to dismiss, such motion must be treated as a motion for summary
judgment and the proceedings thereafter must comport with the hearing and notice
requirements ofLR.C.P. 56(c).1I
2.

Idaho Rule of Evidence 201 (d) requires a court to take judicial notice of

the court file in a separate case if the party requesting such notice properly identifies the
requested records.
C.

Analysis.
The Petersons, by their Motion to Dismiss, request judicial notice of the Bingham

County public record in the 2006 Easement Suit. Judicial notice of a court record is not
only proper, but mandated by Idaho Rule of Evidence 201(d). Therefore, the court record
in the 2006 Easement Suit shall be considered. This Court's consideration thereof does
not convert the Petersons' Motion to Dismiss into a motion for summary judgment.
Thus, the applicable standard of review is the Idaho Rule of Ci viI Procedure 12(b)( 6)
standard.
IV.
A.

RES JUDICATA

Findings of Fact.
The following facts are viewed in a light most favorable to Private Wilderness and

with all inferences drawn in its favor. 12
1.

In June of 2006, Private Wilderness I3 filed the 2006 Easement Suit against

the Petersons and claimed an easement by implication over the Petersons' property to

10
II

Owsley v. Idaho industrial Commission, 141 Idaho 129, 133, 106 P.3d 455, 459 (2005).
Gibson v. Bennett, 141 Idaho 270, 273,108 P.3d 417, 420 (Ct. App. 2005).
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access the Purchased Property. 14

The Petersons filed counterclaims against Private

Wilderness for trespass, interference with prospective economIc advantage, and
interference with the quiet and peaceful enjoyment of their property. 15
2.

In December of 2007, Fern Peterson, a protected person, through her

guardian, Paul Peterson (hereinafter "Fern"), filed the suit at bar against Private
Wilderness for foreclosure of Private Wilderness's mortgage, and for collection of
Private Wilderness's debt by default on its promissory note to Fern (hereinafter referred
to as the "2007 Foreclosure Suit") with regard to the Purchased Property. 16
3.

On May 14,2008, and again on March 20,2009, the parties to the 2006

Easement Suit placed stipulations on the Court's record granting Private Wilderness
easements across the Petersons' property.17 In addition, the parties stipulated that "each
party release the other from all claims. "18 The Petersons placed the release stipulation on
the record in the context of the "current action."19
4.

In October of 2008, Fern amended her Complaint in the 2007 Mortgage

Suit to add a claim for an affirmative injunction compelling Private Wilderness to

12 Losser v. Bradstreet, 145 Idaho 670, 673, 183 P.3d 758, 761 (2008); Idaho Schoolsfor Equal Educational
Opportunity v. Evans, 123 Idaho 573, 578, 850 P.2d 724, 729 (1993).
13 The plaintiff in Private Wilderness, LLC v. Peterson, Bingham County case no. CV-2006-1289 was
Private Wilderness, LLC alone. None of the other defendants named in Peterson v. Private Wilderness,
LLC, Bingham County case no. CV-2007-3163 were parties to Private Wilderness, LLC v. Peterson,
Bingham County case no. CV-2006-1289.
14 Complaint for Declaratory Judgment and Petition for Temporary Restraining Order and Permanent
Injunction, Private Wilderness, LLC v. Peterson, Bingham County case no. CV-2006-1289 (filed June I,
2006).
15 Answer and Counterclaim, Private Wilderness, LLC v. Peterson, Bingham County case no. CV -20061289 (filed June 29, 2006).
16 See: 2007 Mortgage Complaint.
17 First Amended Judgment, 2006 Easement Suit.
18 First Amended Judgment, 2006 Easement Suit, at p. 8, ~ 22.
19 Affidavit of Kent W. Gauchay, Private Wilderness, LLC v. Peterson, Bingham County case no. CV2006-1289 (filed May I, 2009) (hereinafter the "Gauchay Affidavit - 2006 Easement Suit"), at Exhibit
A, p. 10, lines 17-21.

5

perform its obligations under its mortgage with Fern, namely to keep the Purchased
Property in good repair, to maintain a fish fence, to abate the fire risk, and not to transfer
more than a 10% interest in the Purchased Property without Fern's prior, written
consent. 20
4.

On June 15, 2009, Private Wilderness filed its Third Party Complaint

against the Petersons in the 2007 Foreclosure Suit, and claimed that any breach of the
purchase agreement between Fern and Private Wilderness was the result of the Petersons'
intentional interference with Private Wilderness's rights of access and ingress to the
Purchased Property.21

5.

The Petersons argue that the issue raised by Private Wilderness's Third-

Party Complaint was litigated in the 2006 Easement Suit. 22
B.

Principles of Law.

1.

Res judicata is an affirmative defense and the Petersons, as the party

asserting it, must prove all of the essential elements by a preponderance of the evidence.23

Res judicata is comprised of both claim preclusion and issue preclusion. 24
2.

Issue preclusion protects litigants from relitigating an identical issue with

the same party or its privy.25 Five (5) factors are required for issue preclusionlcollateral
estoppel to bar relitigation of an issue decided in an earlier proceeding: (a) the party
against whom the earlier decision was asserted had a full and fair opportunity to litigate

See: Amended Complaint for Foreclosure of Mortgage and Injunctive Relief, Peterson v. Private
Wilderness, LLC, Bingham County case no. CV -2007-3163 (filed October 22, 2008).
21 Third Party Complaint, Peterson v. Private Wilderness, LLC, Bingham County case no. CV-2007-3163
(filed June 15,2009).
22 Petersons' Motion to Dismiss, at pp. 1,6-8.
23 Tical' Title Companyv. Stan ion, 144 Idaho 119, 122, 157 P.3d 613,616 (2007).
24 Navarro v. Yonkers, 144 Idaho 882, 885,173 P.3d 1141, 1144 (2007).
25 Tical' Title CompaJ7yv. Staniol1, 144 Idaho at 123, 157 P.3d at 617.
20
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the issue decided in the earlier case; (b) the issue decided in the prior litigation was
identical to the issue presented in the present action; (c) the issue sought to be precluded
was actually decided in the prior litigation; (d) there was a final judgment on the merits in
the prior litigation; and (e) the party against whom the issue is asserted was a party or in
privity with a party to the litigation. 26

3.

Claim preclusion, or true res judicata, bars a subsequent action between

the same parties upon the same claim or upon claims "relating to the same cause of action
... which might have been made. ,,27 Claim preclusion hinges on whether the matter
"might and should have been litigated in the first suit."28
There are three (3) requirements for claim preclusion to bar a subsequent action:
(a) same parties; (b) same claim; and (c) final judgment. 29 With regard to the "same
claim" element, res judicata is not limited to the theories that were actually litigated in
the prior lawsuit. 30 The prior adjudication "extinguishes all claims arising out ofthe same
transaction or series of transactions out of which the cause of action arose."3 J
4.

The determination of whether a group of facts constitutes a "transaction"

is to be made "pragmatically, giving weight to such considerations as whether the facts
are related in time, space, origin, or motivation, whether they form a convenient trial unit,

26 Waller v. State Department of Health and Welfare, 146 Idaho 234, 237, 192 P.3d 1058, 1061 (2008)
[quoting: Ticol' Title Companyv. Stanion, 144 Idaho at 124,157 P.3d at 618].
27 Tical' Title Company v. Stanion, 144 Idaho at 123,157 PJd at 617 [quoting: Hindmarsh v. Mock, 138
Idaho 92, 94, 57 P.3d 803, 805 (2002)].
28 Tical' Title Company 1'. Stanion, 144 Idaho at 126, 157 P.3d at 620.
29 Ticor Title Company v. Stan ion, 144 Idaho at 124, 157 PJd at 618.
30 Andrus v. Nicholson, 145 Idaho 774, 777, 186 P.3d 630, 633 (2008).
3J Andrus v. Nicholson, 145 Idaho at 777, 186 P.3d at 633 [citing: Diamond v. Farmers Group, Inc., 119
Idaho 146, 150, 804 P.2d 319, 323 (1990)).
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and whether their treatment as a unit conforms to the parties' expectations or business
understanding or usage.,,32
5.

Dismissal of Private Wilderness's third-party complaint against the

Petersons is appropriate only if it appears beyond doubt that Private Wilderness can prove
no set of facts in support of its claim that would entitle it to relief 33
C.

Analysis.
The issue to be litigated between Private Wilderness and the Petersons in this

2007 Foreclosure Suit is whether the Petersons must indemnify Private Wilderness for
any damages Private Wilderness owes to Fern, based upon the Petersons' alleged
wrongfully interference with Private Wilderness's access to the Purchased Property.
Thus, the issues to be decided are: (1) Did the Petersons wrongfully interfere with Private
Wilderness's access to the Purchased Property? (2) If so, does such interference entitle
Private Wilderness to indemnity from the Petersons for damages shown by Fern?
In the 2006 Easement Suit, the issues litigated by, but ultimately settled between,
the Petersons and Private Wilderness included: (1) Does Private Wilderness have an
implied easement by use or an easement by necessity over the Petersons' property to
access the Purchased Property?34 (2) Did Private Wilderness commit trespass,
interference with prospective economic advantage, and interference with the quiet and
peaceful enj oyment of the Petersons' property?

32 Andrus v. Nicholson, 145 Idaho at 777,186 P.3d at 633 [citing: Restatement (Second) of Judgments § 24
(1982)].
33 Taylor v. Maile, 142 Idaho at 257, 127 P.3d at 160.
34 See: Memorandum Decision and Order Denying Plaintiffs Motion for Summary Judgment and Granting
Summary Judgment for Defendants as to an Express Agreement, Private Wilderness, LLe v. Peterson,
Bingham County case no. CV-2006-1289 (filed July 16,2007), at pp. 8-11.
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Thus, the 2006 Easement Suit sought to establish an easement over the Petersons'
property, whereas the Third Party Complaint in the 2007 Mortgage Suit assumes an

easement and claims that the Petersons wrongfully interfered therewith. These issues are
not the same. Furthermore, although the issues in the 2006 Easement Suit were presented
to the Court in a trial to the Bench, the parties settled the matter prior to any adjudication
by the Court. 35

Therefore, the easement issue was not decided by the Court, but

determined by agreement of the parties. Therefore, the Petersons have not shown that
Private Wilderness's Third Party Complain is barred by res judicata (issue preclusion).
In addition, the mortgage dispute between Private Wilderness and Fern, although
potentially related to the 2006 Easement Suit, did not arise out of the same transaction or
series of transactions as those in the 2006 Easement Suit. In the 2006 Easement suit, the
Petersons relied upon the language of the purchase and sale agreement between the
buyers of the Purchased Property and Fern. The language at issue bound the buyers to
establish access to the Purchased Property prior to closing with Fern. 36 The Petersons
also argued that Private Wilderness had another means of access to the Purchased
Property, other than through the Petersons' property.37 The issue in the 2007 Mortgage
Suit concerns whether Private Wilderness breached its agreement with Fern by failing to
maintain the Purchased Property as promised.
Although the contentions of Fern, the Petersons and Private Wilderness have a
common nucleus in the purchase and sale agreement between Fern and Private
Wilderness, the transactions involved in the two lawsuits are distinct.

The Petersons,

35 See: Minute Entry, Private Wilderness, LLC v. Peterson, Bingham County case no. CV -2006-1289 (filed
May 15, 2008) (hereinafter the "2006 Court Trial Minute Entry").
36 See: First Amended Judgment, 2006 Easement Suit, at pp. 4, 6-7.
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who were not parties to the purchase and sale agreement, did not want Private Wilderness
crossing their land to access the Purchased Property. Fern, who was not a party to the
2006 Easement Suit, sought fulfillment of the contractual terms with regard to the
Purchased Property. Had the 2006 Easement Suit proceeded to adjudication, and had a
determination been made that Private Wilderness had access to the Purchased Property by
means other than through the Petersons' property, then Private Wilderness could not have
raised the third party claim at bar.
Moreover, the issues raised in the two lawsuits do not form a convenient trial unit.
Private Wilderness's ability to access the Purchased Property, whether by easement over
the Petersons' property or otherwise, had to be determined before the mortgage issue
could be fully addressed. Indeed, Fern noted that until the issue of Private Wilderness's
access to the Purchased Property was complete, proceeding to trial in the 2007 Mortgage
Suit was premature. 38
For these reasons, the Petersons have not shown that Private Wilderness's Third
Party Complain is barred by res judicata (claim preclusion).

V.
A.

THE STIPULATION IN THE 2006 EASEMENT SUIT

Findings of Fact.
The following facts are viewed in a light most favorable to Private Wilderness and

with all inferences drawn in its favor. 39

First Amended Judgment, 2006 Easement Suit, at p. 9.
See: Motion to Alter Pre-Trial Schedule, Peterson v. Private Wilderness, LLC, Bingham County case no.
CV-2007-3163 (filed November 26,2008), at p. 2.
39 Losser v. Bradstreet, 145 Idaho at 673, 183 P.3d at 761; Idaho Schools for Equal Educational Opportunity
v. Evans, 123 Idaho at 578, 850 P.2d at 729.
37

38
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1.

On May 13, 2009, after a court trial had commenced in the 2006 Easement

case, the parties stipulated to settle their disputes. 4o
2.

As part of the parties' oral settlement, the Petersons stated, on the record:

Next, the current action shall be dismissed with each party to pay their
own costs and attorney fees. Each party releases the other from all claims.
Private Wilderness agrees not to use the Peterson loading chute or the
Peterson corrals. 41
B.

Principles of Law.
1.

Compromises and settlement agreements are subject to the same rules of

construction as contracts generally.42

2.

A settlement agreement supersedes and extinguishes all pre-existing

claims the parties intended to settle. 43

3.

The existence of a valid compromIse and settlement agreement IS a

complete defense to an action based upon the original claim.44
C.

Analysis.
In the 2006 Easement Suit, Private Wilderness and the Petersons intended to settle

all claims with regard to the 2006 Easement Suit.

Thus, the 2006 Easement Suit

extinguished Private Wilderness's claims to an easement by implication over the
Petersons' property. The 2006 Easement Suit also extinguished the Petersons' claims of
trespass, interference with prospective economic advantage, and interference with the
quiet and peaceful enjoyment of their property.

See: 2006 Court Trial Minute Entry.
Gauchay Affidavit - 2006 Easement Suit, at p. IO, lines 17-21.
42 Mihalka v. Shepherd, 145 Idaho 547, 551, 181 P.3d 473, 477 (2008).
43 Goodman v. Lathrup, 143 Idaho 622, 625, 151 P.3d 818,821 (2007).
44 Wilson v. Bogert, 81 Idaho 535, 542, 347 P.2d 341, 345 (1959).
40

41
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The parties to the 2006 Easement Suit did not contemplate, nor did their
settlement agreement extinguish, Private Wilderness's defenses to Fern's 2007 Mortgage
Suit. The indemnity issue was not extinguished by the 2006 Easement Suit stipulation
that "Each party releases the other from all claims." That release is limited to the claims
raised in the 2006 Easement Suit.

VI.
(l)

CONCLUSIONS OF LAW

The standard of review under Idaho Rule of Civil Procedure 12(b)( 6) is

applicable when the movant seeks judicial notice of the record in a separate lawsuit.
(2)

Private Wilderness's third party claim against the Petersons is not barred

by the doctrine of res judicata.
(3)

The settlement agreement reached between the Petersons and Private

Wilderness in Bingham County case no. CV-2006-1289 does not bar Private
Wilderness's third party claim against the Petersons in this lawsuit.

VII.

ORDER

The Petersons' Motion to Dismiss is denied.

This matter shall proceed as

previously scheduled.

IT IS SO ORDERED .
DATED this

.,-,"'~
. " j?L.-'

'\

day ofNovember'Q009.

amen B. SimlPson \)
DistAct Judge I
,

~

\,

J

,
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a full, true and correct copy of the foregoing Order
Denying Third-Party Defendants' Motion to Dismiss was served on the parties listed
below by first class mail with prepaid postage and/or hand delivered and/or sent by
day of November 2009, to:
facsimile this

2

Donald 1. Harris, Esq.
Karl R. Decker, Esq.
Holden, Kidwell, Hahn & Crapo,
P.1.1.c.
1000 Riverwalk Drive, Suite 200
P.O. Box 50130
Idaho Falls, ID 83405
Ronald 1. Swafford, Esq.
R. James Archibald, Esq.
Larren K. Covert, Esq.
SWAFFORD
LAW
OFFICE,
CHARTERED
525 Ninth Street
Idaho Falls, ID 83404
Michael C. Creamer, Esq.
Michael P. Lawrence, Esq.
GNENS PURSLEY LLP
601 W. Bannock Street
P.O. Box 2720
Boise, ID 83701-2720
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1stJ u.s. Mail

o

~ u.s. Mail

o
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!

o
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o
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Michael C. Creamer, ISB #4030

Michael P. Lawrence, 1SB #7288
GIVENS PURSLEY LLP
601 W. Bannock St.
Post Office Box.2720

Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
10291-2_711167_4.DOC

Attorneys for Third-Party Defendants Robert Peterson and Nancy Peterson

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
FERN PETERSON, a protected person
through her guardian, PAUL PETERSON t
Plaintiff,

v.

Case: No. CV-2007-3163

MOTION FOR PERMISSION TO
APPEAL ORDER DENYING THIRD·
PARTY DEFENDANTS' MOTION TO
DISMISS AND MEMORANDUM IN

PRIV ATE WrLDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS

SUPPORT THEREOF

and YU WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERR! MURRAY,
husband and wife; DAVIn LAWRENCE;
and JOHN DOES 1-20,

Defendants.
PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;

KEVIN MURRAY and SHERRI MURRAY,
husband and wife; and DAVID
LAWRENCE,
Third-Party Plaintiffs,

v.

ROBERT and NANCY PETERSON,
husband and wife,
Third-Party Defendants.
MOTION FOR PERMISSION TO APPEAL ORDER DENYING THIRD-PARTY DEFENDANTS'

I. MOTION FOR PERMISSION TO APPEAL I
Third-Party Defendants Robert Peterson and Nancy Peterson (the "Petersons"), by and

through their attorneys of record, Givens.Pul'sley LLP, and pursuant to Idaho Appellate Rule 12,
hereby move for permission to appeal this Court's November 3, 2009 Order Denying Third

Party Defendants Motion To Dismiss ('IOrder,,).2 As set forth in the memorandum below,
I

permission to appeal should be granted because the Order involves controlling questions oflaw

as to which there are substantial grounds for difference of opinion, and an immediate appeal
from the Order will materially advance the orderly resolution ofthe litigation.

OmI argument is requested.
U.

MEMORANDUM IN SUPPORT OF MOTIQN FOR
.PERMISSION TO APPEAL

Pursuant to Idaho Appellate Rule 12(b), Petersons request permission from this Court to
appeal its Order to the Idllho Supreme Court. According to r.A.R. 12(a), permission may be
granted to appeal from an interlocutory order or decree of a district court in a civilllction which
is not otherwise appealable, but which involves a controlling question oflaw as to which there is

substantial ground for difference of opinion and in which an immediate appeal from the order
may materially advance the ul"derly resolution of the litigation.
A.

The Order involves controlling questions of law as to which there are
substantial grounds for difference of opinion.

The Order involves two controlling questions of law: (1) whether res judicata (claim

preclusion) bars Third-Palty Plaintiff Private Wilderness, LLC ("Private Wilde1'11ess") from
I Peters OilS also are filing n Motion.fo!' Reconside"'ltion q(Order Denying Third·Pm'ty Dr;(elldclllt5' Motio/l
Dismiss c!nel Memomndum in Support Thereof ("Motion for Reconsideration"). If this Court denies the Motion
for Reconsideratioll, Petel·,qOIlS request this COU\'t nlle 011 this Motton as prOVided for ill the Idaho Appellate Rules.
I

10

2 The Order also denied Petersons' Motion for Judgment on the Pleadings. As in the Order, Petersons'
AnglLSt [I, 2009 Motion to Dismiss and MOlion/ol' Judgment On the Pleadings is referred to herein as "Motioll to

Dismiss."
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bringing its Third Party Complaint against Petersons in the above-captioned case because they
are the same parties (or privies) who litigated the same claims (or claims that might and should
have been litigated) in a prior lawsuit in which this COUlt has entered a final judgment;3 and (2)
whether the parties' stipulated release of "all claims" in settlement of that prior lawsuit precludes
Private Wilderness from now bringing its indemnification claim against the Petersons based on
the same transactions that were the subject of the settled suit. These are purely questions oflaw.
See Andrus v. Nichol,ron, 145 Idaho 774, 777, 186 P.3d 630, 633 (2008) ("Whether l'es judicata .
. . bars the reIitigation of issues adjudicated in prior litigation between the same parties is a
question oflaw upon which th[e Supreme] Court exercises fi'ee review"); Bondy \I, Levy, 121
Idaho 993, 996-97l 829 P,2d 1342, 1345-46 (1992)

('~It

is well established in Idaho that when

construing a party's settlement agreement, nonnal rules of contract construction apply... , The
detennination of a contract's meaning and legal effect are questions oflaw to be decided by the
court where the contract is clear and unambiguous. . .. The detemlination of whether a contract
is ambiguous or not is a question of law over which [the Idaho Supreme Court] may exercise free
review.")

In addition, these questions are controlling-their determination controls whether Private
Wilderness can prosecute the claims raised in its Third Party Complaint and whether Petersons

will remain palties to this litigation,
Finally, there are substantial grounds for a difference of opinion on these questions. This
is demonstrated by the different conclusions presented by Petersons in their briefing and by the
Court in its Order. Petersons believe the Third Palty Complaint must be dismissed as a matter of

3The pdo, laWlluit is entitled Private Wtldarna.l's, LLC)I, Peterson, Bingham County case I1Q. CV-20061289, and is referred to in the Order as the "2006 Easement Suit." Order at .'3.
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law under the doctrine of res judicata (claim preclusion) and because of the parties' stipulated
release of "all claims." The Court has 11l1ed otherwise.
Accordingly, this request for permission to appeal satisfies the firstpl'ong ofI.A.R. 12(a):
whether the proposed appeal involves a controlling question of law as to which there is
substantial ground for difference of opinion.
B.

An immediate appeal from the Court's Order will materially advance the
ordedy resolution of the Utigation.

The main case at bar involves FemPeterson's action against Private Wilderness and its
individual members to foreclose Private Wilderness's mortgage and collect on Private
Wilderness's debt by default on its promissory note to Fern Peterson. The Petersons are not
parties to, and have no interest in, this dispute and, if tho Third Party Complaint is dismissed,

they will no longer be parties to the litigation. In addition, the Third Party Complaint involves
Private Wildemess's claim to an alleged eag~ment and Petersons' alleged wrongful interference
with the alleged easement-i.e. matters wholly unrelated to the mOltgage foreclosure action
brought by Fem Peterson. If the Third Party Complaint is dismissed, there will be no need for
the Court to take evidence related to the alleged historic existence of an easement or Petersons'
aHeged wrongful interference therewith. The Idaho Supreme Court has granted pennission to
appeal in cases involving denials of motions to dismiss, recognizing that its review might

"obviate lengthy and expensive litigation." Lincoln County v. Fidelity and Deposit Company of
Marylan.d, 102 Idaho 489,490,632 P.2d 678 1 679 (19&1).

For the toregoing reasons, Petersons respectfully request the Court approve this motion
rOl'

permission to appeal the Ot'der.

Page60f 7

Respectfully submitted this 161h day of November, 2009,
GIVENS PURSLEY LLP
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Attorneys for Third-Party Defendants Robert Peterson and Nancy Peterson
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT FOR THE
STA TE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
FERN PETERSON, a protected person
through her guardian, PAUL PETERSON,
Plaintiff,
v.
PRIVA TE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERRI MURRAY,
husband and wife; DAVID LAWRENCE;
and JOHN DOES 1-20,

Case No. CV-2007-3163

MOTION FOR RECONSIDERATION
OF ORDER DENYING THIRD
PARTY DEFENDANTS' MOTION TO
DISMISS AND MEMORANDUM IN
SUPPORT THEREOF

Defendants.
PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and '{U WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERRI MURRi\ Y,
husband and wife; and DAVID
LAWRENCE,
Third-Party Plaintiffs,
v.

ROBERT and NANCY PETERSON,
husband and wife,
Third-Party Defendants.

MOTION FOR RECONSIDERATION AND MEMORANDUM IN SUPPORT THEREOF- Page 1

·

'

I. MOTION FOR RECONSIDERATION!
Third-Party Defendants Robert Peterson and Nancy Peterson (the "Petersons"), by and
through their attorneys of record, Givens Pursley LLP, and pursuant to Idaho Rule of Civil
Procedure 11 (a)(2 )(B), hereby move this Court for reconsideration of its November 3,2009
Order Denying Third Party Defendants) Motion To Dismiss ("Order,,).2 As discussed in the
memorandum below, Petersons request reconsideration because the Court's res judicata (claim
preclusion) analysis did not address the claims against Petersons raised in the Third Party
Complaint (i.e. the action which Petersons seek to have dismissed) and the Court's interpretation
of the parties' release of "all claims" against each other unreasonably limited the release to
claims raised in the prior litigation. Petersons request the Court issue a new or amended Order
dismissing the Third Party Complaint.
Oral argument is requested.

II.

MEMORANDUM IN SUPPORT OF MOTION FOR RECONSIDERATION

Petersons respectfully request this Court reconsider its Order denying Petersons' Motion
to Dismiss the Third Party Complaint brought by the Third Party Plaintiffs (hereinafter "Private
Wilderness"). Petersons set forth their arguments on reconsideration in the sections ofthis
memorandum that follow.
In summary, Petersons request reconsideration because while the Court recognized that
the Petersons' res judicata argument is presented in the form of claim preclusion, the Court's

I If this Court denies this Motion for Reconsideration, Petersons request permission to appeal the Court's
Order to the Idaho Supreme Court as allowed under Idaho Appellate Rule 12. Petersons have contemporaneously
filed a Motionfor Permission to Appeal Order Denying Third Party Defendants' Motion To Dismiss and
Memorandum in Support Thereofand request this Court rule on both Motion's concurrently.

2 The Order also denied Petersons' Motion for Judgment on the Pleadings. As in the Order, Petersons'
August 11,2009 Motion to Dismiss and Motionfor Judgment on the Pleadings is referred to herein as "Motion to
Dismiss."
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analysis addressed the claims brought by Fern Peterson against Private Wilderness in the socalled "2007 Foreclosure Suit,,3 rather than the claims brought by Private Wilderness against
Petersons in the Third Party Complaint. Also, the Court's interpretation of the parties' stipulated
release of '~all claims" in settlement of the so-called "2006 Easement Suit,,4 umeasonably
restricts the release to only the specific claims raised in that case.
For these reasons, Petersons request this Court issue a new or amended Order dismissing
the Third Party Complaint because: (l) res judicata (claim preclusion) bars Private Wilderness's
indemnity claim raised in the Third Party Complaint; and/or (2) the parties' stipulation to release
each other from "all claims" in the 2006 Easement Suit extinguishes the indemnity claim raised
in the Third Party Complaint.

A. The Order's res judicata (claim preclusion) analysis does not compare the
relevant cases and claims.
In the Order, the Court found that res judicata (claim preclusion) does not bar the
indemnity claim raised in the Third Party Complaint because "the mortgage dispute between
Private Wilderness and Fern ... did not arise out of the same transaction or series of transactions
as those in the 2006 Easement Suit," and because "the issues raised in the two lawsuits do not
form a convenient trial unit." Order at 9-10 (emphases added). However, this analysis compares
claims raised in the 2006 Easement Suit and the 2007 Foreclosure Suit. It should have compared
the claims raised in the 2006 Easement Suit and the claims raised in the Third Partv Complainti.e. the claims against Petersons they seek to have dismissed.

3 As in the Order, the "2007 Foreclosure Suit" is Fern Peterson v, Private Wilderness, LLC, Bingham
County case no, CV-2007-3163 (filed December 17,2007), See Order at 2,5. Petersons interpret the Order's
occasional reference to the "2007 Mortgage Suit" to mean the 2007 Foreclosure Suit. See e,g Order at 9.

4 As in the Order, the "2006 Easement Suit" is Private Wilderness, LLC v, Peterson, Bingham County case
no. CV-2006-1289, See Order at 3.

MOTION FOR RECONSIDERA TION AND MEMORANDUM IN SUPPORT THEREOF- Page 3

To assist the Court in sorting out the relevant cases and claims, Petersons offer the
following summaries of the three distinct lawsuits at issue:

The 2007 Foreclosure Suit. This is the main action captioned above. This case was
brought by Fern Peterson against Private Wilderness and its individual members to foreclose
Private Wilderness's mortgage and collect on Private Wilderness's debt by default on its
5

promissory note to Fern. See generally 2007 Mortgage Complaint. Petersons are not parties to
the 2007 Foreclosure Suit or the mortgage or other agreements between Fern Peterson and
Private Wilderness that are the subject of Fern Peterson's complaint in this case. This case is
still pending adjudication.

The 2006 Easement Suit. This is the first action brought by Private Wilderness against
Petersons. In it, Private Wilderness claimed the existence of "an easement by implication for the
use of the road way across [Petersons'] property ... ," and that Private Wilderness "suffered
damages resulting from [Petersons'] refusal to allow [Private Wilderness] its rightful access upon
the roadway in the fonn of lost business opportunities .... " Complaint for Declaratory
Judgment and Petition for Temporary Restraining Order and Permanent Injunction at 3-4,
Private Wilderness, LLC v. Peterson, Bingham County case no. CV-2006-1289 (filed June 1,
2006). Private Wilderness sought a judgment declaring Private Wilderness's "right, title, and
interest to the roadway in dispute," a temporary restraining order and permanent injunction
preventing Petersons from denying or interfering with Private Wilderness's access or use of the
roadway, a judgment quieting title in Private Wilderness "to that portion of real property
involving said easement," and a judgment "for damages in an amount to be proven at trial." Id.
at 4-5. The parties stipulated a settlement in this case, upon which this Court based its June 22,
5 As in the Order, the "2007 Mortgage Complaint" is the Complaint/or Foreclosure 0/ Mortgage, Peterson
v. Private Wilderness, LLC, Bingham County case no. CV -2007-3163 (filed December 17,2007). See Order at 2
n.S.
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2009 First Amended Judgment. As stated on the record by the parties and as reflected in the
First Amended Judgment, the parties' settlement provided that "Each party releases the other
from all claims." First Amended Judgment,r 22.
The 2009 Indemnitv Suit (aka the Third Party Complaint). Private Wilderness has

now commenced this second action against Petersons via its Third Party Complaint. Although it
shares the same case number, this dispute is separate from the 2007 Foreclosure Suit. "[OJnce
the defendant has served a third-party complaint[,] the claim it interposes is to be treated as a
separate dispute .... " Wright & Miller, Federal Practice and Procedure: Civil 2d § 1460 at 464
(1990). In this second action against Petersons, Private Wilderness alleges the existence of a
roadway easement across the Petersons' property (i.e. the same alleged roadway easement it
claimed Petersons' wrongfully interfered with in the 2006 Easement Suit), that Petersons
wrongfully interfered with Private Wilderness's access over the easement, and that Petersons
should indemnifY Private Wilderness for any damages awarded to Fern Peterson in the 2007
Foreclosure Suit because of Petersons' alleged wrongful interference. This 2009 Indemnity Suit
is the action Petersons seek to have dismissed on the grounds of res judicata (claim preclusion)
and the parties' stipulated release of "all claims" against each other in the 2006 Easement Suit.
Petersons' Motion to Dismiss seeks to have the Third Party Complaint (i.e. the 2009
Indemnity Suit) dismissed under the doctrine of res judicata (claim preclusion) because it
involves the same parties and same claims as the 2006 Easement Suit in which this Court entered
a final judgment. Consequently, the Third Party Complaint-not the 2007 Foreclosure Suitmust be compared to the 2006 Easement Suit to determine whether res judicata (claim
preclusion) applies.
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B. The final judgment in the 2006 Easement Suit bars the 2009 Indemnity Suit
because both actions involve the same claims and same parties.
If one compares the 2009 Indemnity Suit and the 2006 Easement Suit, it is evident that
the Third Party Complaint should be dismissed under the doctrine of res judicata (claim
preclusion). To avoid repetition, Petersons hereby incorporate by this reference the legal
principles and arguments regarding res judicata (claim preclusion) set forth in their briefing and
oral argument for their Motion to Dismiss.
In addition, Petersons offer the following summary table to assist the Court in comparing
the lawsuits described above. 6
2006 Easement Suit
CV-2006-1289
Parties

Private Wilderness

Date filed

June 1,2006

Claims

Relief
sought

Resolution

v. Petersons

• existence of easement
• Petersons refused to allow
access across alleged easement
• As a result, Private Wilderness
suffered monetary and nonmonetary damages for which
Petersons are liable
declaratory judgment declaring
easement
• injunctive relief preventing
Petersons from interfering with
Private Wilderness's access to
and use of alleged easement
.• quiet title in easement to
Private Wilderness
.• monetary damages
costs and attorney fees
• stipulated settlement including
release of "all claims"
• First Amended Judgment
entered, including release of "all
claims"

I.

2007 Foreclosure Suit
CV-2007 -3163
Fern Peterson v.
Private Wilderness, et al.
Dec. 17,2007;
Oct. 22, 2008 (amended
complaint filed)
Default of Mortgage

Foreclosure

Still pending

2009 Indemnity Suit
(aka Third Party Complaint)
CV-2007-3163
Private Wilderness, et al. v.
Petersons
April 30, 2009

• existence of easement
• Petersons refused to allow
access across alleged easement
• As a result, Private Wilderness
may suffer monetary liability to a
third party (Fern Peterson) for
which Petersons are liable
• Petersons indemnification of
Private Wilderness for any
damages awarded to Fern
Peterson in 2007 Foreclosure
Suit
• costs and attorney fees

Still pending

6 This table summarizes the 2006 Easement Suit, 2007 Foreclosure Suit, and 2009 Indemnity Suit in a
format intended to assist the Court. Every effort has been made to accurately describe the cases. However, because
it is a summary, not all information regarding the cases is included.
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As summarized above, and as urged in Petersons' Motion to Dismiss briefing, res
judicata (claim preclusion) bars the 2009 Indemnity Suit because the same parties (or their

privies) litigated the same claims (or claims arising out of the same transaction) as the 2006
Easement Suit in which this Court has entered a final judgment. The following recaps Petersons'
res judicata (claim preclusion) analysis.

First, the Third Party Complaint's indemnity claim might have and should have been
litigated in the 2006 Easement Suit because it arises out of precisely the same transaction or
series of transactions as the claims in the 2006 Easement Suit. See Ticor Title Co. v. Stanion,
144 Idaho 119, 126, 157 P.3d 613, 620 (2007) ("[c]laim preclusion bars adjudication not only on
the matters offered and received to defeat the claim, but also as to 'every matter which might and
should have been litigated in the first suit.' . .. [W]hen a valid, final judgment is rendered in a
proceeding, it 'extinguishes all claims arising out of the same transaction or series of transactions
out of which the cause of action arose. "') 7 The facts alleged by Private Wilderness and requiring
proof in both cases are the same; they arose at the same time, they regard the same properties and
alleged easement, and they involve the same alleged actions by Petersons. Additionally, Private
Wilderness's motivation for bringing each case is, at least in part, the same: to obtain monetary
relief for whatever damages the Petersons' alleged wrongful interference with the alleged
easement may have caused to Private Wilderness. Obviously, because the same facts are
involved, litigating both suits together would have formed a convenient trial unit.

7 The Ticor Court also held that "Whether a factual grouping constitutes a transaction is 'to be determined
pragmatically, giving weight to such considerations as whether the facts are related in time, space, origin, or
motivation, whether they form a convenient trial unit, and whether their treatment as a unit conforms to the parties'
expectations or business understanding or usage.'" Ticor, 144 Idaho at 126, 157 PJd at 620.
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Second, the 2009 Indemnity Suit and 2006 Easement Suit involve the same parties or
their privies. 8 Private Wilderness and Petersons both were parties to the 2009 Indemnity Suit
and the 2006 Easement Suit. AccOidingly, res judicata (claim preclusion) clearly bars Private
Wilderness from bringing the indemnity claim in the Third Party Complaint. Additionally, even
though they were not named parties to the 2006 Easement Suit, the individual Third-party
Plaintiffs in the 2009 Indemnity Suit also are barred because res judicata (claim preclusion)
applies to "parties and privies." Magic Valley Radiology, P.A. v. Kolouch, 123 Idaho 434, 437,
849 P.2d 107, 110 (1993) (emphasis added). "To be privies, a person not a party to the former
action must deriver ] his interest from one who was a party to it, that is, ... he [must be] in
privity with a party to that judgment. " Ticor Title Co. v. Stanion, 144 Idaho 119, 124, 157 P.3d
613,618 (2007) (internal quotation marks and citation omitted). Here, the individual Third-party
Plaintiffs admit in the Third Party Complaint that they have "an interest in Private Wilderness."
Third Party Complaint' 1. Accordingly, the individual Third-party Plaintiffs are in privity with
Private Wilderness and are barred from bringing the indemnity claim in the Third Party
Complaint.
Third, it is clear that a final judgment was entered in the 2006 Easement Suit. 9 As held
by the Ticor Court:

8 The Court's denial of Petersons , Motion to Dismiss is not based on the "same parties" prong of the res
judicata (claim preclusion) analysis. Nevertheless, in the Order's footnote 13, on p. 5, the Court observes that "The
plaintiff in [the 2006 Easement Suit] was Private Wilderness, LLC alone. None ofthe other defendants named in
[the 2007 Foreclosure Suit] were parties to [the 2006 Easement Suit]." Petersons offer this discussion in case the
Court has concerns about whether the "same parties" are involved.

9 The Court did not expressly base its decision on the "final judgment" prong of the res judicata (claim
preclusion) analysis. Nevertheless, the Order suggests that the Court perceives the doctrine to be limited to the
issues actually raised and adjudicated in the previous litigation. See Order at 10 ("Had the 2006 Easement Suit
proceeded to adjudication, and had a determination been made that Private Wilderness had access to the Purchased
Property by means other than through the Petersons' property, then Private Wilderness could not have raised the
third party claim at bar. ") Petersons include this discussion to aid the Court's analysis of this issue.
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The finality of judgment element does not reqUIre that the precise point or
question in the present action be finally resolved in the prior proceeding.
[Farmers Nat'l Bank v. Shirey, 126 Idaho 63, 70, 878 P.2d 762, 769 (1994)]. This
element requires that:
[I]n an action between the same parties upon the same claim or demand,
the former adjudication concludes parties and privies not only as to every
matter offered and received to sustain or defeat the claim but also as to
every matter which might and should have been litigated in the first suit.

ld. (citations omitted).
Ticor, 144 Idaho at 126, 157 P.3d at 620. Here, this Court entered its First Amended Judgment
in the 2006 Easement Suit on June 23, 2009. Under Idaho Rule of Civil Procedure 58(a), the
First Amended Judgment was effective upon its entry. For purposes of res judicata (claim
preclusion), it is irrelevant whether Private Wilderness's indemnification claim was raised or
resolved in the 2006 Easement Suit because the First Amended Judgment in that case concluded
Private Wilderness and its privies not only "as to every matter offered and received ... but also
as to every matter which might and should have been litigated .... " ld. As discussed above,
Private Wilderness might and should have raised its indemnification claim in the 2006 Easement
Suit. Accordingly, this Court's judgment in that case precludes raising the claim in the 2009
Indemnity Suit.
Notably, Private Wilderness acknowledges that this matter already was litigated by the
same parties. Third Party Complaint ~ 9 ("This matter was litigated in Bingham County case
number CV-2006-1289 [i.e. the 2006 Easement Suit]"). Nevertheless, in its briefing and at oral
argument opposing Petersons' Motion to Dismiss, Private Wilderness's counsel suggested that
the Court's First Amended Judgment was something less than final because the resolution of
claims in the 2006 Easement Suit was "stipulated" rather than actually "litigated." There is no
legal support for this position.
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C. The Court unreasonably limited the parties' release of "all claims" by
interpreting it to mean only those claims raised in the 2006 EasementSuit.

The parties in the 2006 Easement Suit stipulated to the following settlement terms
(among others) on the record: "Next, the current action shall be dismissed with each party to pay
their own costs and attorney fees. Each party releases the other from all claims." Order at 11,
quoting Affidavit of Kent W. Gauchay, Private Wilderness, LLC v. Peterson, Bingham County

case no. CV-2006-1289 (filed May 1,2009), at Exhibit A, p. 10,11.17-20. Accordingly, the
Court included a provision in the First Amended Judgment stating: "Each party releases the
other from all claims." First Amended Judgment ~ 22. In its Order, however, the Court found
that this release is "limited to the claims raised in the 2006 Easement Suit." Order at 12
(emphasis added). Petersons respectfully disagree.
"When construing a settlement agreement, normal rules of contract construction apply."
Mihalka v. Shepherd, 145 Idaho 547, 551, 181 P.3d 473,477 (2008), citing Bondy v. Levy, 121

Idaho 993, 996,829 P.2d 1342, 1345 (1992). "If the language of the contract is plain and
unambiguous, the intention of the parties must be determined from the contract itself." Mihalka,
145 Idaho at 551, 181 P.3d at 477, quoting Rowan v. Riley, 139 Idaho 49,54, 72 P.3d 889,894
(2003). "A contract is ambiguous ifit is reasonablv subject to conflicting interpretations."
Cristo Viene Pentecostal Church v. Paz, 144 Idaho 304, 308, 160 P.3d 743, 747 (2007);
Lamprecht v. Jordan, LLC, 139 Idaho 182, 185, 75 P.3d 743, 746 (2003) (emphasis added).

"The meaning of the contract and the intent of the parties must be determined from the plain
meaning of the words used." Idaho Counties Risk Management Program Underwriters v.
Northland Ins. Companies, 147 Idaho 84, _,205 P.3d 1220, 1222 (2009)

Here, there is no ambiguity in the plain language of the stipulation: "Each party releases
the other from all claims." The plain meaning of the words "all claims" is not reasonably subject
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to conflicting interpretations. The only reasonable interpretation is that the parties intended to
release each other from all claims arising out of the alleged existence of an easement and
Petersons' alleged wrongful interference with it 10 This would include claims for monetary
damages (like Private Wilderness sought in the 2006 Easement Suit) or indemnification (like
Private Wilderness seeks in the 2009 Indemnity Suit). In the context of these two cases, there is
little difference between the two; that is, in both cases Private Wilderness calls upon the powers
of this Court to take money from Petersons and give it to Private Wilderness for alleged damages
resulting from the same alleged wrongful interference with the same alleged easement
Petersons disagree with the Court's conclusion that the "all claims" release was only
made "in the context ofthe 'current action. '" Order at 5. The "current action" language referred
to by the Court is taken from a separate and distinct stipulation put on the record by counsel-a
provision calling for dismissal of the "current action" with each party to pay its own costs and
attorney fees. It is not appropriate to ignore the period at the end of the sentence containing the
"current action" language and then append that language to a sentence that follows, particularly
since this language is not even included in the First Amended Judgment What is included in the
First Amended Judgment is an unqualified release of "all claims" and this additional stipulation:
"The agreement of the parties is contained entirely within the foregoing, written provisions. No
oral modification of this agreement shall be claimed or recognized by either party." First
~Amended Judgment,~ 24.11

10 This interpretation is akin to res judicata (claim preclusion) doctrine's practice of barring litigation of
"every matter which might and should have been litigated in the first suit." Ticor, 144 Idaho at 126, 157 P .3d at
620. The same policy reasons underlying this element of the res judicata (claim preclusion) doctrine warrant a
similar interpretation of the "all claims" release; namely, discouraging the splintering of actions and precluding
repetitive actions based on the same transaction. See Kawai Farms, Inc. v. Longstreet, 121 Idaho 610, 613, 826 P.2d
1322,1325 (1992).

II As discussed in Petersons' Motion to Dismiss at 10, the individual Third-party Plaintiffs are bound by
this release even though they were not named parties to the 2006 Easement Suit. Paragraph 23 of the First Amended
Judgment states that the agreement between the parties in the 2006 Easement Suit is "binding upon both parties,
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For the foregoing reasons, Petersons respectfully request this Court reconsider its Order
denying Petersons' Motion to Dismiss and issue a new or amended Order granting Petersons'
Motion to Dismiss.

1!I---

Respectfully submitted this ~day of November, 2009.
GIVENS PURSLEY LLP

Attorneysfor Third-Party Defendants
Robert and Nancy Peterson

including all members of Private Wilderness, and all authorized agents, assigns and heirs of either party." The
individual Third-party Plaintiffs all are members of Private Wilderness.

MOTION FOR RECONSIDERA nON AND MEMORANDUM IN SUPPORT THEREOF- Page 12

CERTIFICATE OF SERVICE

~

I hereby certify that on the
) 7
day of November, 2009, a true and correct copy
ofthe foregoing was served upon the following individual(s) by the means indicated:

o

Ronald 1. Swafford

eo

SWAFFORD LA W OFFICE, CHARTERED

525 Ninth Street
Idaho Falls, ID 83404
Attorneys DefendantslThird-Party P laintifJs
Donald 1. Harris
Karl R. Decker
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

j

o

i

1000 Riverwalk Dr., Ste. 200
P.O. Box 50130
Idaho Falls, ID 83405
Attorneys for Plaintiff

MOTION FOR RECONSIDERA TION AND

~

MEMORANDl!~

u.s. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile (208) 524-4131
E-Mail

U.s. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile (208) 523-9518
E-Mail

IN SUPPORT THEREOF- Page 13

page 3 of 5
DISTRICT COURT
S6VENTH JUDICIAL DISTRICT

/J ill'
/.~B
__JHAMf~?UNTY,
3r/ () q IDAryJ; ':24J
CJ (/ I/L./
NO.! () /

Michael C. Creamer, ISB #4030
MichaelP.Lawrence, lSB #7288
GIVENS:PURSLEY LLP
601W. Bannock St.

Filed

~/§#Ir ~J#fJ3,

By

:-:-p~

CLERK

Post Office Box 2720
Boise, Idaho 83701-2720
Telephone: .208-388-1200
Faosimile: 208-388"1300
10291-.2_72383 U.DOC

Attorneys for Third-Party Defendants Robert and Nancy Peterson

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
FERN PETERSON, a protected person
through her guardian, PAUL PETERSON,
Plaintiff,

Case No. CV-2007-3163

THIRD·PARTY DEFENDANTS'
REQUEST .FOR A STATUS

v.

CONFERENCE

PRrVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DA VIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERR I MURRAY,
husbfmd and wife; DAVID LAWRENCE;
find JOHN DOES 1·20,

Defendants,
PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WENDAVIS, husband and wife;
KEVIN MURRAY and SHERR I MURRAY,
husband and wife; and DAVID
LAWRENCE~

Third-Party Plaintiffs,

v.
ROBERT and NANCY PETERSON~
husband and wife;
Third-Party Defendants.

1fn f

Deputy

Vl..--'

page 4 of 5

COMBS NOW Third.~Ilarty Dett'llldantsRoi:lert am! Nancy .Petersmt~ by and through theil'
attomeys of record~ Givens Pursley LLP, und rt1specttull y request that the Cuurt schedllie a
tciephonic status

conf~'1'ellCe at.

the Ct)ut:f s first convenience on Monday December 7, .2009 for

counsel to iniimn the Cuurt c<mcemiIlg the CT.l1nmt prospect. of St'1tlerneIlt in. th(.l case and fheir
positions concemingexpediting the hCilllng 011 PetersOlls pending Motion for Permissive Appeal.
C~)Um;;eJ fhr Pluin!iffhas stated he is; available mid... t{l lat{Hliternoml (~!l Decembe!' ill,

DATED this 31U day ofDec:ernbcl\ 2009.
OIVENS PURSLEY, LL!>

Pa.ge5 of5

I hereby ,~ertf,(Y that on tll(~ 3rt! day ofDecernber~20091 utt'Uc and correot OO"py ofthe
f(}l'(~goirlg wus ~erved upon the following imtlvidl.1ul(~l) hy the nl(~~U)S iIl(Ii"at:~1d:

Ronald L. Swafford.
SWAFFORD LA WOFFICE, Cr'JAR'l'HRHf.)
525 Ninth Stl'e~:(:

Idaho Falls, ID 83404
Attorneys De..fimdan.t31T1~il'd"Pcl1"~Y Plaintifj.'v

[J

[J

g··1vlaiJ

o

u.s. M«i.t postage prepuid

[]

HOLf)EN~ KIDWEtL, HAHN & CRA1}O,

r"1

J 000

Rivcrwulk Dr.? SLe. 200

1),0. Box 50130

Bt{]ltes.'1 Muil
Hatld De1ivct'y
Facsimile (208) 524"4131

o
~

D()Ilald L. Hatri~
'Karl R. D'ffik~l\
,P.L.L.c'

u.s .Mail) postage prepaid

~

o

I(blhoFalls, ID 83405
Attorneys for PklintUr

I(v3

I:1xpJ'e.'~s

Mail
Hand Deli very
Fucsilnile (208) 523 9518
B lv.l'ai1
N

N

DeC~07"!09

09~~SlAMFROM-HOLDeN K

-HAHN .£CRAPO

Donald L Harris, ISB # 1969
Karl R.E>ecker, ISB#3390
Boldell,Kidwell,Hahn & Crapo,P .L.L. C.
1000 'Riverwalk Drive, Suite 200

2Q8-.523-9518
DISTRICT COURT
BEVE/lrTHJUD1CIAl.. DISTRICT
mlNGHAM COUNTY. (~3

~11i;J~.",..L;J J 7.

LO q

'1,

...- A.... fYI

~,

No. ".--_ _

'y =iffiNSTfY,' CLERK
I\\y _"=:::111~

Deputy

P.O. Box50130

Idaho Falls, ID 83405
Telephqne .208~523-0620
Facsimile.208-523-9518
Attorneys for Fern Peterson

IN THEDISTRlCT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM

FERN PETERSON, a protected person,
through her conservator, PAUL PETERSON,
Plaintiff,

Case No. CV-07-3163

MOTION FOR

VOLUNTARY DISMISSAL

vs.

PURSUANT TO RULE 41(a)(1) LR.C.P.

PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS and
YU WEN DA VIS, husbal1d and wife; KEVIN
MURRA Y and SfIERRI MURR.A.Y, husband
and wife; DAVID LA'WRENCE; JOHN
DOES 1-20;
Defendants.

COMES NOW PlaintiffFem Peterson through her conservator Paul Peterson~ by and through
counsel ofrecord, DonaldL. Harris ofrhe law firm Holdep.IKidwell~ Hahn & Crapo, p.L.L.e., and
moves the Courr for the entry of an order dismissing this action pursuant to Rule 41(a)(1), Idaho
Rules of Civil Procedure as the defaults by Private Wilderness have been cured based upon their
representati OIlS.

,

OEC-07-09

09:31AM

FRO~HOLDEN Kf

:DATED this

HAHN &CRAPO

~20e~52S~951 S

'T,,:,868

p. 00st003
:;,;:~.e:,~:

~ day of December, 2009.

~~
Donald L. Harris

HOLDEN, KIDWELL, HAHN & CRAPO.

P.L.L.C.

CERTIFlCATE·OF SERVICE

I hereby certify that J am a duly licensed attomey in the State ofIdaho, resident of,and
with my ofiice in Idaho Falls, Idaho; that I served a copy of the following described pleadiI}g or

document on the attorneys 1isted below by hand deli yering, by mai~ or by facsimile, with the
COlTect postage thereon, a true and correc'[ copy thereof on this ~ day ofDecernber, 2009.

DOCUMENT SERVED:

MOTION FOR VOLUNTARY DISMISSAL PURSUANT TO
RULE 41(a)(1) I.R-C.P.

ATTORNEYS SERVED;
RonaldL. Swafford
Swafford Law Office
525 9th Sr.
Idaho Falls, ID 83404

Michael Michael C. Creamer
Givens Pursley LLP
PO Box 2720
Boise, ID 83701-2720

(.,; ) FirsT Class Mail
( ) Hand Delivery
( .(' ) Facsimile
( ) Overnight Mail

(/" ) FirSt Class Mail

( ) Hand Delivery
(-I") Facsimile

( ) Overnighr Mail

Do aL. Harris~ Esq.
HOLDEN, KID"WELL, HAHN & CRJ\.PO, P.L.L.C.
G:\WPOATA\DLHII4,4; PDI.''IlOn\OJ l'1 •• uillj!1IMation, Vol. Dilmi'i,wpd:odv

1(05'

. '-_. -" ~~" ''',T ) D-T'T'A 'DV TlTC!MT!'1~A L PURSUANT TO RULE 41(a)(1) LIt.C.P.

:F~094
<;;'~-h

Michael C. Creamer, ISB #4030
Michael P. Lawrence, ISB #7288
GIVENS PURSLEY LLP
601 W. Bannock st.
Post Office Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300

'lf'IQ n~r
..... I 0
2UU.JU<i

C¥J!
1111

I: I CJ

10291-2_726472_4.DOC

Attorneys for Third-Party Defendants Robert Peterson and Nancy Peterson
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
FERN PETERSON, a protected person
through her guardian, PAUL PETERSON,
Plaintiff,

Case No. CV-2007 -3163
MOTION FOR SUMMARY
JUDGMENT AND MEMORANDUM

IN SUPPORT THEREOF

v.
PRIVATE WILDERNESS, LLC, an Idaho
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and YU WEN DAVIS, husband and wife;
KEVIN MURRA Y and SHERRI IvlURRAY,
husband and wife; DAVID LA WRENCE;
and JOHN DOES 1-20,
Defendants.
PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERRI MURRAY,
husband and wife; and DAVID
LAWRENCE,
Third-Party Plaintiffs,
v.
ROBERT and NANCY PETERSON,
husband and wife,
Third-Party Defendants.

I(P [P

MOTION FOR SUMMARY JUDGMENT AND MEMORA.NDUM IN SIJPPORT THEREOF- Page 1

I. MOTION FOR SUMMARY JUDGMENT
Third-Party Defendants Robert Peterson and Nancy Peterson (the "Petersons"), by and
through their attorneys of record, Givens Pursley LLP, and pursuant to Idaho Rule of Civil
Procedure 56(b) and the Court's Second Amended Court Trial Scheduling Order, hereby move
this Court for an order granting summary judgment in their favor on all claims raised by Thirdparty Plaintiffs (collectively, "Private Wilderness") in the Third-Party Complaint, and dismissing
all claims raised in the Third-Party Complaint. As discussed in the memorandum below,
Petersons are entitled to summary judgment because Private Wilderness has released Peterson
from "all claims" Private Wilderness raised in a 2006 lawsuit concerning the existence of an
access easement across the Peterson's property and Peterson's alleged interference with Private
Wilderness's use of such easement. In addition, Petersons are entitled to summary judgment
because Private Wilderness cannot show that an express or implied easement existed across
Petersons' property or the intervening State ofIdaho lands at any time relevant to Private
Wilderness's claims against Peterson. Nor can Private Wilderness show that even if an easement
existed, Petersons interfered with its use or that Private Wilderness would be entitled to the relief
sought if there had been interference.
In addition to the arguments below, Petersons' Motion for Summary Judgment is
supported by the Affidavit of Robert Peterson in Support of Motion for Summary Judgment and
the Affidavit of Michael P. Lawrence and supporting in Support of Motion for Summary
Judgment filed contemporaneously herewith.
Oral argument is requested.
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II.

MEMORANDUM IN SUPPORT OF MOTION FOR 'SUMMARY JUDGMENT
Summary judgment is proper "if the pleadings, depositions, and admissions on file,

together with the affidavits, if any, show there is no genuine issue as to any material fact and if
the moving party is entitled to a judgment as a matter oflaw." LR.C.P. Rule 56(c). Petersons
respectfully request this Court issue an order granting Petersons' summary judgment on all
claims raised in the Third Party Complaint because as a matter oflaw, Private Wilderness cannot
prevail on its claim for indemnification where its release of claims raised in settlement of a 2006
lawsuit precludes Private Wilderness from establishing the essential elements of the existence of
an easement across Petersons' property or Petersons' wrongful interference with it.
Alternatively, even if Private Wilderness could raise the already-released claims, it
cannot show that an easement existed, that Petersons interfered with it or that Private Wilderness
would be entitled to indemnification even if an easement had been interfered with.

A. Private Wilderness cannot show that Petersons wrongfully interfered with an
easement because the parties released each other from "all claims" concerning
the alleged easement and alleged wrongful interference in settlement of a .2006
lawsuit, and therefore may not raise or attempt to prove those claims here.
In its Third-Party Complaint, Private Wilderness alleges: 1) the existence of a roadway
easement across the Petersons' property; 2) that Petersons wrongfully interfered with Private
Wilderness's access over the easement; and 3) that as a result Petersons are liable for
indemnifying Private Wilderness for any damages caused by Petersons' alleged wrongful
interference. For Private Wilderness to prevail on these claims, it necessarily must show that an
express or implied easement existed when it purchased its property from Fern Peterson in 2005
and that Petersons wrongfully interfered with Private Wilderness's use of the easement from the
time of purchase to the time at which Fern Peterson brought the instant suit. Private Wilderness
cannot prevail on these allegations because they released Petersons from such claims in
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settlement of Private Wilderness, LLC v. Peterson, Bingham County case no. CV-2006-1289
("2006 Easement Suit"). Private Wilderness is at the very least barred from attempting to prove
those claims in this case.
In the 2006 Easement Suit, Private Wilderness claimed the existence of "an easement by
implication for the use of the road way across [Petersons'J property ... " and that Private
Wilderness "suffered damages resulting from [Petersons'J refusal to allow [Private Wilderness]
its rightful access upon the roadway in the fonn of lost business opportunities .... " Complaint
for Declaratory Judgment and Petition for Temporary Restraining Order and Permanent
Injunction at 3-4, 2006 Easement Suit (filed June 1,2006) ("2006 Complaint").
The 2006 Easement Suit was resolved through the parties' stipulated settlement
agreement. As part of the settlement, the parties agreed that "Each party releases the other from
all claims" (the "Release"). This Release was stated by the parties on the record and
memorialized in this Court's First Amended Judgment dated June 22,2009.
In its November 3, 2009 Order Denying Third Party D~fendants' Motion To Dismiss
("Order"), this Court held that the "all claims" language in the Release "is limited to the claims
raised in the 2006 Easement Suit." Order at 12. In other words, this Court interpreted the
Release, at least in part, to mean that the parties released each other from all claims that: 1) an
easement existed across Petersons' property; and 2) that Petersons wrongfully interfered with it.
Private Wilderness's claim for indemnification in the Third Party Complaint necessarily depends
upon Private Wilderness being able to establish these same two elements or claims. Because
Private Wilderness released Petersons from such claims (in the Release, as previously found by
this Court in its Order), Private Wilderness cannot prevail on its indemnification claim as a
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matter oflaw. 1 See Dekker v. Magic Valley Regional Medical Center, 115 Idaho 332, 333, 766
P.2d 1213, 1214 (1989)(court to grant summary judgment where the non-moving party cannot
establish an essential element of its claim on which that party will bear the burden of proof).
B. Private Wilderness did not hold an easement across Petersons' property at any
time relevant to the claims raised in the Third Party Complaint.
In the alternative to the preceding section's argument, and without waiving any and all

defenses to the Third-Party Complaint, including but not limited to defenses of res judicata and
finality of a prior judgment, Petersons further are entitled to summary judgment because Private
Wilderness cannot show an express or implied easement existed at any time relevant to the
claims alleged in the Third Party Complaint.

1. Private Wilderness cannot show that it held an easement between October 7,
2005 and December 17,2007 to prevail on any claim raised in the Third
Party Complaint.
Private Wilderness alleges an easement "exists" across Petersons' property and "is the
only reasonable access" to Private Wilderness's property. Private Wilderness also alleges that
Petersons "interfered" with Private Wilderness's access and "easement rights" and that any
alleged breach of the mortgage by Private Wilderness should be attributed to the Petersons.
Private Wilderness acquired Private vVilderness's property by deed from Fern Peterson on
October 7,2005. Fern Peterson filed the original Complaint in the above-captioned case on
December 17, 2007. Accordingly, Fern Peterson's claims against Private Wilderness necessarily
accrued between those two dates. Likewise, Private Wilderness's claim for indemnification
against Petersons must relate only to that time period. That is, the claims raised in the ThirdI Petersons understand the Court's interpretation of the Release in its Order to mean that Private Wilderness
released Petersons from all claims of express or implied easements. Arguably, because the 2006 Complaint
expressly alleges only an "easement by implication," 2006 Complaint ~ 17, the Court could interpret the Release as
being limited to claims of implied easements. If it does, Petersons refer the Court to the discussion below regarding
the Court's finding on summary judgment in the 2006 Easement Suit that there is no express easement allowing
Private Wilderness to cross Petersons' property.
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Party Complaint require Private Wilderness to show that Petersons wrongfully interfered with an
easement that existed between October 7, 2005 and December 17,2007. Private Wilderness
cannot show this.
2. Private Wilderness cannot show any kind of easement existed during the
relevant time period.
In the Third-Party Complaint, Private Wilderness does not specify what type of easement

it held across Petersons' property. Presumably, however, Private Wilderness asserts it held
either an express easement, an easement by implication, or an easement by necessity? For the
reasons discussed below, Private Wilderness cannot show an easement existed under any of these
theories.
a) Private Wilderness did not hold an express easement.

"An express easement, being an interest in real property, may only be created by written
instrument. An express easement may be created by a written agreement between the owner of
the dominant estate and the owner of the servient estate, or by deed from the owner of the
servient estate to the owner of the dominant estate." 2006 Summary Judgment Order at 6 (citing
Capstar Radio Operating Co. v. Lawrence, 143 Idaho 704, 707, 152 P.2d 575,579 (2007)
(footnotes omitted).
In its 2006 Summary Judgment Order, this Court found "there is no express easement

allowing Private Wilderness to cross [Petersons' property] to access [Private Wilderness's

2 This presumption is based on the theories advanced by Private Wilderness in support of its Motion for
Summary Judgment in the 2006 Easement Suit. In its ruling on that Motion, this Court sua sponte granted summary
judgment in favor of Petersons regarding Private Wilderness's claim of an express easement (i.e. this Court ruled
that an express easement did not exist). See Memorandum Decision and Order Denying Plaintiffs Motion for
Summary Judgment and Granting Summary Judgment for Defendants as to an Express Easement at 5-8, 2006
Easement Suit (July 16, 2007) ("2006 Summary Judgment Order"). As discussed in the text, this Court denied
Private Wilderness's claims that an easement existed by implication or by necessity as a matter oflaw because there
were "fact issues as to alternative access routes." Id. at 8-11.

A true and correct copy of tlus Court's 2006 Summary Judgment Order is attached as Exhibit A to the
Affidavit 0/Michael P. Lawrence in Support 0/Summary Judgment filed contemporaneously herewith.
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property]," and sua sponte granted summary judgment in favor of Petersons on this claim. 2006
Summary Judgment Order at 7-8. For the same reasons upon which the Court based its 2006
Summary Judgment Order, Petersons ask the Court to grant summary judgment in favor of
Petersons on Private Wilderness's claim that it held an express easement to cross Petersons'
property.
As mentioned, Private Wilderness obtained its property from Fern Peterson. The
purchase and sale agreement between Fern Peterson and Private Wilderness ("Purchase and Sale
Agreement,,)3 expressly stated that "Seller [i.e. Fern] does not warrant access to the Property."
Purchase and Sale Agreement at 3. In addition, Section 3.8 of the Purchase and Sale Agreement
expressly required Private Wilderness to satisfy itself that adequate access existed or, as the
Court put it in its 2006 Summary Judgment Order at 6, "formulate its own plan for access." "In
the absence of ambiguity, the document must be construed in its plain, ordinary and proper
sense, according to the meaning derived from the plain wording ofthe instrument." 2006
Summary Judgment Order at 6 (citing Capstar Radio Operating Co. v. Lawrence, 143 Idaho 704,
708, 152 P.2d 575, 579 (2007). Accordingly, as found by the Court in its 2006 Summary
Judgment Order at 7, the plain meaning ofthe Purchase and Sale Agreement "place[d] the onus
of securing access ... upon the buyers [i.e. Private Wilderness]."
Fern Peterson did not hold an express easement across Petersons' property that she could
have conveyed to Private Wilderness. When Kenneth and Fern Peterson ("Senior Petersons")
sold a portion oftheir property to Petersons in 1994, Senior Petersons did not reserve an
easement. Robert Peterson Affidavit ~~ 13-14. Rather, Senior Petersons and Petersons agreed
that Petersons would grant Kenneth an easement in gross for his lifetime to cross Petersons'

3

A copy ofthe Purchase and Sale Agreement is attached as Exhibit G to Robert Peterson's Affidavit.
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property. Id. "A person does not hold an easement in gross by virtue of ownership in a
particular parcel of land; rather, an easement in gross is a personal right to use the land of
another. An easement in gross is not assignable and applies to specific people and not to guests
or assignees." Beckstead v. Price, 146 Idaho 57, 65, 190 P.3d 876, 884 (2008). Petersons did
grant an easement in gross to Kenneth Peterson, who died in 2003. Robert Peterson Affidavit ~fI
13-14. Because the express easement held by Senior Petersons was the easement in gross held
by Kenneth Peterson, Fern did not have an express easement across Petersons' property to
convey to Private Wilderness.
As evidenced by the language of the Purchase and Sale Agreement, Private Wilderness
knew it was not receiving an express easement across Petersons' property when it acquired its
property. Indeed, one of the original parties to the Purchase and Sale Agreement, Kevin Murray,
is a licensed real estate agent who assisted Petersons and Fern Peterson with finding a purchaser
for their properties and who was familiar with the access issue at the time the Purchase and Sale
Agreement was executed. Robert Peterson Affidavit flfI18, 21. The Court noted Mr. Murray's
professional experience in its 2006 Summary Judgment Order.
The Court should again find that the language of the Purchase and Sale Agreement
indicates that Private Wilderness agreed not to assume an easement existed across Petersons'
property and that there is no express easement as a matter oflaw.

b) Private Wilderness did not hold an implied easement bv prior use.
"In order to establish an implied easement by prior use, the party asserting the easement
must prove three elements: (1) unity oftitle [ or] ownership and a subsequent separation by grant
of the dominant estate; (2) apparent continuous use long enough before separation of the
dominant estate to show that the use was intended to be permanent; and (3) the easement must be

1'13
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reasonably necessary to the proper enjoyment ofthe dominant estate." 2006 Summary Judgment
Order at 8 (citing Thomas v. Madsen, 142 Idaho 635, 638, 132 P.3d 392, 395 (2006»).
In its 2006 Summary Judgment Order, this Court found that the first element (i.e. unity of

title) was met because Kenneth and Fern Peterson ("Senior Petersons") owned Petersons' and
Private Wilderness's properties in common ownership prior to 1994 and because "the dominant
estate [what is now Private Wilderness's propertyJ was separated from [Petersons ' property] by
the sale of [Petersons ' property] to [Petersons]." 2006 Summary Judgment Order at 8.
However, the Court denied Private Wilderness summary judgment because it found that factual
issues existed in regard to the second and third elements-namely, whether the Senior Petersons'
respective purchase and sale agreements with Petersons and Private Wilderness supported a
finding of continuous use, and whether alternative means of access to Private Wilderness's
property existed. ld. at 8-9.
Petersons recognize that facts in the record support finding satisfaction of the first
element of the implied easement by prior use test (i.e. unity of title). However, Private
Wilderness cannot show any facts to satisfy the second or third elements of the test.
"The second element [regarding apparent continuous use] includes as a necessary
consideration the intent of the grantor at the time the dominant estate was separated." Bird v.
Bidwell, 147 Idaho 350, _,209 P.3d 647, 649 (2009).4 Here, the intent of the grantor ofthe
dominant estate (i.e. Senior Petersons) was that no permanent easement would exist across
Petersons' property. This is evidenced by an agreement between Kenneth and Fern Peterson as
the contemplated grantors and Robert and Nancy Peterson as contemplated grantees whereby
Robert and Nancy would grant to Kenneth Peterson an easement in gross for his lifetime to cross
4 The Bird Court rejected the argument in that case that "the district court erred in seeking to ascertain the
[grantors'] subjective intent" and that "the only inquiry relevant to this element is whether the use of the road was
apparent and continuous for a long period of time prior to the separation of the dominant estate." ld.

JjLf
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Petersons' property and access what is now Private Wilderness's property.s Robert Peterson
Affidavit~~

13-14. As previously found by the Court in its 2006 Summary Judgment Order at 9,

this lifetime easement in gross "expressly rejects the notion that the roads connecting [Private
Wilderness's property] and [Petersons' property] were intended by [Petersons] and/or [Senior
Peterson] to be permanent roads beyond the lifetime of Kenneth Peterson."
The grantors' intent to not create a permanent easement is also evidenced by the
provisions in the Purchase and Sale Agreement between Fern Peterson and Private Wilderness
stating "Seller does not warrant access to the Property" and making Private Wilderness
responsible for satisfying itself that adequate access existed. This Court found, in its 2006
Summary Judgment Order at 9, that the language in the Purchase and Sale Agreement is
evidence of the parties' agreement that they did "not imply any easement .... "
The Court's reasoning is confirmed by the Affidavit ofRobert Peterson in Support of
Motion for SummaJ), Judgment (filed December 10, 2009) ("Robert Peterson Affidavit"). In it,

Robert Peterson states that neither he nor his father (Kenneth, the grantor) intended to create an
implied easement by prior use and that is the reason why Robert granted Kenneth the easement
in gross. Robert Peterson

Affidavit~~

13 and 14.

As for the third element (i.e. reasonable necessity), "[b]ecause the implied easement from
prior use is created at the time of severance, the issue of reasonable necessi ty is based upon the
circumstances that existed at that time." Thomas v. Madsen, 142 Idaho 635, 638, 132 P.3d 392,
395 (2006) (citation omitted). Here, there was no reasonable necessity for an implied easement
by prior use at the time Petersons' property was separated from Private Wilderness's. As

5 A copy of the easement in gross is attached as Exhibit F to the Affidavit of Robert Peterson
contemporaneously herewith.
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mentioned above, Petersons granted Kenneth Peterson an easement in gross at the time the
properties were separated, thus negating any reason for creating an implied easement.
In addition, there were other means of access to what is now Private Wilderness's

property at the time the properties were severed. The Idaho Supreme Court has held that, to
show reasonable necessity, one must prove that they are unable to obtain alternate means of
access "at a reasonable expense." Shultz v. Atldns, 97 Idaho 770, 774, 554 P .2d 948, 952
(1976).6 "[TJhe desire to avoid that expense does not make [an easement] reasonably
necessary." Bear Island Water Ass'n.Inc. v. Brown, 125 Idaho 717, 725, 874 P.2d 528, 536
(1994). Here, there historically have been and still are other means of access to Private
Wilderness's property; specifically, three other routes, two of which do not require access
through the Robert Peterson Property. See Robert Peterson Affidavit ~~ 6, 10 and 11 and Exhibit
B be thereto.
In summary, Petersons are entitled to summary judgment in their favor on Private
Wilderness's claim of an implied easement by prior use.
c) Private Wilderness does not hold an implied easement bv necessitv.

"In order to prove an easement by necessity, Private Wilderness must prove: (1) unity of
title and subsequent separation of the dominant and servient estates; (2) necessity ofthe
easement at the time of severance; and (3) great present necessity for the easement." 2006
Summary Judgment Order at 10 (citing Hughes v. Fisher, 142 Idaho 474, 483,129 P.3d 1223,
1232 (2006)).

6 The Schultz case dealt with the Schultzes desire to access a well on a neighboring property for purposes of
obtaining and delivering water to their property. Consequently, the Court's phrased its holding in that context,
stating: "the Shultzes must prove that they were unable to obtain water from another source at a reasonable
expense." By analogy, Private Wilderness must show that it cannot obtain alternate means of access to its property
"at a reasonable expense."
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In its 2006 Summary Judgment Order, this Court found that the first prong (i.e. unity of
title) was met, that Robert's grant ofa lifetime easement to Kenneth Peterson served as "some
evidence" of the second requirement, and that a genuine issue of fact existed as to the third
element requiring great present necessity in light ofthe potential existence of alternate access
routes. 2006 Summary Judgment Order at 11. Accordingly, the Court denied Private
Wilderness's motion for summary judgment on its claim of implied easement by necessity. ld.
Again, Petersons recognize that facts in the record support finding satisfaction of the first
required element of an implied easement by prior use test (i.e. unity of title). However, Private
Wilderness cannot show any facts to satisfy the second or third elements ofthis test because
there was not a necessity for the easement at the time of severance, nor is there great present
necessity today.
"An easement by necessity must not be granted if there is an alternate access, though it be

expensive or inconvenient. 'Substantial inconvenience [to the buyers] may be an important
factor, but it must be weighed against the inconvenience and possible damage that could result to
the [sellers] as a result of imposing an easement across their property. '" Bob Daniels and Sons v.

Weaver, 106 Idaho 535, 542, 681 P.2d 1010, 1017 (Ct. App. 1984) (citing Cardwell v. Smith,
105 Idaho 71,81,665 P.2d 1081, 1091 (Ct.App.1983)). Here, there was alternate access that did
not require crossing Petersons' property prior to, at the time of, and after the severance of the
properties. Specifically the Green Line Road and YeHow Line Road as described in Robert
Petersons Affidavit ~,; 10-11, filed contemporaneously herewith. Accordingly, Private
Wilderness cannot show the necessity needed to satisfY the second or third elements of an
implied easement by necessity.
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C. Even if an easement did exist, Private Wilderness cannot show that Petersons

wrongfully interfered with it at any time relevant to the Third Party Complaint.
In addition to the preceding sections' arguments, Petersons argue they are entitled to
summary judgment because Private Wilderness cannot show that Petersons wrongfully interfered
with Private Wilderness's access at any time or for any purpose relevant to the Third Party
Complaint.
Contrary to Private Wilderness's allegations, Petersons allowed Private Wilderness
access across Petersons' property at all relevant times (i.e. between October 7, 2005 and
December 17,2007) and for relevant all purposes (i.e. for constructing and maintaining fences).
In Robert Peterson's Affidavit, Robert Peterson states that he afforded Private Wilderness access
across his property for purposes of fence construction and maintenance and for grazing prior to
December 17,2007 and he identifies multiple letters from his then counsel, Kent Gauchay, to
Private Wilderness's attorney, confirming and reconfirming that Private Wilderness could cross
the Robert Peterson Property for such purposes. See Robert Peterson Affidavit, .,-r,-r 25-31 and
attached Exhibits I-L.

D. Even if this Court determines an easement existed, Private Wilderness could not
hold Petersons liable for any alleged wrongful interference because the existence
of the easement has not been determined.
"An easement generally must be established at law before a court will grant an injunction
restraining interference with it." 25 Am.Jur. 2d § 110 (2004). The rationale underlying this rule
is evident: it would be inappropriate (arguably unconstitutional) for a court to restrain a party on
the bare allegation that an easement exists. Instead, courts determine parties' legal rights
associated with an easement before enjoining any party's use ofthe easement.
Similarly, it would not be appropriate to find that a party's actions amount to wrongful
interference with another's use of a claimed implied easement absent when those actions
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occurred prior to a court's determination that an easement actually exists. Here, Petersons did
not have any knowledge that an easement benefitting Private \Vilderness might have existed.
The Petersons actions upon acquiring their property from Kenneth and Fern Peterson, and for
nearly ten years thereafter prior to Private Wilderness coming on the scene, was inconsistent
with an understanding that an express or implied easement existed across their property, as
evidenced by their granting of an easement in gross to Kenneth Peterson. Robert Peterson
Affidavit ~~ 13-14.
If Private Wilderness had requested that the Sheriff enforce their alleged right to cross
Petersons' property under their alleged easement, they presumably would have received no relief
because the Sheriff could not know what the parties' respective legal rights are. As discussed
above, and as found by this Court in the 2006 Easement Suit, there is no express easement
benefitting Private Wilderness. Unless and until a judicial determination were made that an
implied easement does or does not exist-something the parties agreed not to have determined
by their stipulation and mutual release of "all claims"-it is unknown what rights accrue to what
parties; there are no rights to enforce, and no actions to enjoin. Unless and until a court has
determined there is an easement, it is not possible for Petersons to interfere with easement rights.

E. Even if this Court determines that Petersons interfered with an easement
existing across Petersons' property, Petersons cannot be held liable for any
damages because Private Wilderness does not have an easement across State
lands to access the Petersons' property.
To reach Petersons' property from the Blackfoot Reservoir Road, via the Red Line Road
as defined in the Robert Peterson Affidavit one must first cross State-owned land. Robert
Peterson Affidavit ~ 7. Senior Petersons and the State ofIdaho entered into reciprocal easement
abTfeements allowing those parties limited access across each others lands. Robert Peterson
Affidavit ~ 8. The easement across the State lands expressly benefits only the Petersons'
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property and no other lands, particularly not Private Wilderness's property. Robert Peterson
Affidavit~

8 and Exhibit C thereto. Private Wilderness does not hold an easement across State

lands to access Petersons' property or Private Wilderness's property.
Even if Private Wilderness had an easement across Petersons' property, and even if
Peterson's could be found to have interfered with access to that easement, Private vVilderness has
not and cannot show that it had any legal right to cross State lands to reach the Petersons'
property. In other words, Petersons' alleged interference with the alleged easement is mooted
because Private Wilderness's cannot show it had legal access across the State lands to use an
easement across Petersons' property. Accordingly, Petersons' cannot be held liable for any
damages resulting from Private Wilderness's breach of the Purchase and Sale Agreement
because Private Wilderness could not have crossed the State lands anyway.
For the foregoing reasons, Petersons are entitled to summary judgment in their favor on
all claims alleged in the Third Party Complaint.
Petersons renew their request for attorney fees in defending this action.
Respectfully submitted this 9th day of December, 2009.
GIVENS PURSLEY LLP

Attorneys for Third-Party Defendants
Robert and Nancy Peterson
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CERTIFICATE OF SERVICE
I hereby certify that on the 10 th day of December, 2009, a true and correct copy of the
foregoing was served upon the following individual(s) by the means indicated:

[g]

Ronald 1. Swafford
SWAFFORD LAW OFFICE, CHARTERED

o
o
o

U.S. Mail, postage prepaid

Express Mail

525 Ninth Street
Idaho Falls, ID 83404
Attorneys Defendants/Third-Party Plaintiffs

Hand Delivery
Facsimile (208) 524-4131
DE-Mail

Donald 1. Harris
Karl R. Decker

U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile (208) 523-9518
DE-Mail

[g]

HOLDEN, KlDWELL, HAHN & CRAPO, P.L.L.C.

1000 Riverwalk Dr., Ste. 200
P.O. Box 50130
Idaho Falls, ID 83405
Attorneysfor Plaintiff

o
o
o

{~
MICHAEL C. CREAMER
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Michael C. Creamer, ISB #4030
Michael P. Lawrence, ISB #7288
GIVENS PURSLEY LLP
601 W. Bannock St.
Post Office Box 2720
Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
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Attorneys for Third-Party Defendants Robert Peterson and Nancy Peterson
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
FERN PETERSON, a protected person
through her guardian, PAUL PETERSON,
Plaintiff,
v.

Case No. CV-2007-3163

AFFIDAVIT OF MICHAEL P.
LA WRENCE IN SUPPORT OF
MOTION FOR SUMMA.RY
JUDGMENT

PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERPJ MURRAY,
husband and wife; DAVID LAWRENCE;
and JOHN DOES 1-20,
Defendants.
PRIVATE WILDERNESS, LLC, an Idaho
limited liability company; CECIL DAVIS
and YU WEN DAVIS, husband and wife;
KEVIN MURRAY and SHERRI MURRAY,
husband and wife; and DAVID
LAWRENCE,
Third-Party Plaintiffs,
v.
ROBERT and NANCY PETERSON,
husband and wife,
Third-Party Defendants.
AFFIDAVIT OF MICHAEL P. LA WRENeE IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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STATE OF IDAHO

)

County of Bingham

)

)

MICHAEL P. LAWRENCE, being first duly sworn, deposes and says:
1.

I am an attorney with the firm Givens Pursley LLP representing Third-party

Defendants, Robert and Nancy Peterson ("Petersons"), in the above-captioned matter.
2.

I have reviewed and am familiar with portions of the record in the case Private

Wilderness, LLC v. Peterson, Bingham County case no. CV-2006-1289 ("2006 Easement Suit").

Third-party Plaintiff Private Wilderness, LLC, was the plaintiff in the 2006 Easement Suit.
Petersons were the defendants in the 2006 Easement Suit.
3.

Attached hereto as Exhibit A is a true and correct copy ofthe Memorandum

Decision and Order Denying Plaintiff s Motion for Summary Judgment and Granting Summary
Judgment for Defendants as to an Express Easement issued July 16, 2007 in the 2006 Easement
Suit.
th

DATED This 9 day of December, 2009.

dJ..-W P

~

Michael P. Lawrence
SUBSCRIBED AND SWORN to before me this 9th day of December, 2009.

ResIdmg at
.(3 DL./.\ p
My Commission Expires:

)
I

I
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CERTIFICATE OF SERVICE

7h.

I hereby certify that on the JD-day of December, 2009, a true and correct copy of
the foregoing was served upon the following individual(s) by the means indicated:
Ronald L. Swafford
SWAFFORD LAW OFFICE, CHARTERED

525 Ninth Street
Idaho Falls, ID 83404
Attorneys Defendants/Third-Party Plaintiffs
Donald L. Harris
Karl R. Decker
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

1000 Riverwalk Dr., Ste. 200
Box 50130
Idaho Falls, ID 83405
Attorneys for Plaintiff
P.O.
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o
o
o
o

U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile (208) 524-4131
E-Mail

~ U.S. Mail, postage prepaid

o
o
o

Express Mail
Hand Delivery
Facsimile (208) 523-9518
DE-Mail
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EXHIBIT A
To The Affidavit of Michael P. Lawrence
In SUDDort Of Motion For Summary Judgment
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IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF IDAHO
IN AND FOR THE COUNTY OF BINGHAM
PRlV ATE WILDERNESS, LLC, an Idaho

)

)

Limited Liability Corporation,

Case No. CV 2006-1289

)
)
)

Plaintiff,
vs,

) MEMORANDUM DECISION AND
) ORDER DENYING PLAINTIFF'S
) MOTION FOR SUMMARY JUDGMENT
ROBERT and NANCY PETERSON,
) AND GRANTING SUMMARY
husband and wife,
) JUDGMENT FOR DEFENDANTS
_ _-=D:::.. ;e=fe=n=da=n=ts::.:. ,._ _ _ _ _ _ _ _---J.) AS TO AN EXPRESS EASEMENT
ROBERT and NANCY PETERSON,
husband and wife,
Counterc1aimants,
vs,

)
)
)
)
)
)
)

)

PRIVATE WILDERNESS, LLC, an Idaho
Limited Liability Corporation,
Counterdefendant

11

)
)
)
)

BEFORE THIS COURT is the Motion for Summary Judgment filed by the plaintiff and
counterdefendant, Private Wilderness, LLC, an Idaho. Limited liability Corporation (hereinafter
MEMORANDUM DECISION AND ORDER DENYING PLAINTIff'S MOTION FOR SUMMARY JUDGMENT AND GRANTING
SUMMARY JUDGMENT FOR DEFENDANTS AS TO AN EXPRESS E,I;.SEMENT.
_1~

RECEIVED JUL 1 8 2007

"Private Wilderness,,).l The defendants and counterc1aimants, Robert and Nancy Peterson (the
')unior Petersons'), filed a memorandum in oppositi.on thereto. 2 This Court held oral argument
on Private Wilderness's motion on June 18,2007. 3 Having reviewed the record, the relevant
authorities, and the arguments of the parties, this Court makes the following findings.

1.

BACKGROUND

Prior to July 7, 1994, certain parcels of r~l property were jointly owned by Kenneth and
Fern Peterson (the "senior Petersons"), parents of Defendant Robert Peterson. 4 The parcels of
real property at issue are more particularly described &$;
Parcel A:

Township 2 South, Range 40 E.B.M.
Section 30: S 1I2NE; SENW; E1!2S'W, Lo~ £, J; and 4.

Township 2 South, Range 39 E.B.M.
Section 25: SESW; SE; SENE; W1!2NW; NE1\'l1J/
Section 24: S1I2W; NESW; SWSE; N1l2i'iT\V;' N1I2SE; Sll2SE
Section 23: E1I2NE
Section 13: SW; SENW
Section 26: El/2NE1I4 5
(Hereinafter collectively referred to as "Pan:el A,,)6 Parcel A is shown outlined in
pink on Plaintiffs Exhibit A, admitted at ami argument. For purposes of clarity,

1 Plaintiff's Motion for Summary Judgment, Private Wilderness, LLC v. Peterson, Bingham County case no. CV
2006·1289 (filed January 9, 2007).
2 Memorandum in Opposition of Plaintiffs' [sic} Mohon far Summary Judgment, Private Wilderness, LLC v.
Peterson, Bingham County case no. CV 2oo6-r2&9 (tired February 7, 2007) (hereinafter the "Petersons'
Memorandum).
3 Minute Entry, Private Wilderness, LLC ll. PeterSOJF, Bingharn County case no. CV 2006-1289 (filed June 18,
2007).
4 Complaint for Declaratory Judgment and Petition for Temporary Restraining Order and Permanent Injunction,
Private Wilderness, LLC v. Peterson, Bingham County case no. CY 2006·1289 (filed June 1, 2006) (hereinafter the
"Complaint"), at p. 2, ~ 8; Answer and Counterciaim, Private Wilderness, LLC v. Peterson, Bingham County case
no. CV 2006·1289 (filed June 29,2006) (hereinafter the "Answer"), at p. 3, ~ 8.
5 Complaint, at Exhibit A.
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this Court shall refer, where necessary, to the northern-most portion of Parcel A as
"Parcel AI," the southern-most portion as "Parcel A3," and the portion in between
Parcels A 1 and A3 as "Parcel A2."

Parcel B:
TOWNSHIP 2 SOUTH, RANGE 40 EAST, BOISE MERIDIAN, BINGHAM
COUNTY, IDAHO
SECTION 19; WYzSEY4, EYz, SW~.LOTS 3 AND 4
SECTION 30: LOTI, NE:4NW~, N%.NE!Jl
(hereinafter referred to as <GParcel H") Parcel 18 is outlined in yellow in Exhibit A.
During the time that Parcels A and Bbelol1'Jgoo jll»mJtly to Ke1U1eth Peterson, Kenneth Peterson
granted the state of Idaho various easements :ac«oss Parcel B. 8
On July 7, 1994, the senior Peterso1IT£ rolld Pa;rcel B to the junior Petersons "subject to: all
existing patent reservations, easements, rights

orr way, protective covenants, zoning ordinances,

and applicable building codes, laws and regulaf.it!)lls.mlW Kenneth Peterson subsequently died and
his wife, Fern Peterson (hereinafter "Fern") became. Whle sole owner of Parcel A

10

On October 7,

2005, Fern sold Parcel A to Private Wildernaess,lJ
Private Wilderness now daillils

;am,

e<'l!SJemelllft" either express, implied by use, or by

necessity, across Parcel B to acc-es5 Parcels A2 am.d A3 (Parcel Al can apparently be accessed

6 This Court notes that Parcel A is, in fact, three separate yrere-;; m/f real property, only two of which are contiguous.
See: Petersons' Memorandum, at Exhibit l. See alsn': Pl"tmcnifrs Exhibit A to Oral Argument Held June 18, 2007,
Private Wilderness, LLC v, Peterson, Bingham Umnly case 00. CV 2006-1289 (filed June 18, 2007) (hereinafter
referred to as "Exhibit A").
7 Complaint, at Exhibit B.
aAffidavit of Robert Peterson, Private Wilderness. LLC ~\. Petersen, Bingham County case no. CV 2006-1289 (filed
February 7, 2007) (hereinafter "Robert's Affidavit"), at Exnibir: ~.
9 Complaint, at p. 3, ~ J 1; Answer, at p. 3, 11 i.
JO Complaint, at p. 3, Y, 12; Answer, at p. 3, t f2.
11 rd. See also: Complaint, at Exhibit C.
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through Parcel A2).12 The junior Petersons argue that when Fern negotiated the sale ofParcel A
to the individuals who later formed Private Wilderness, she premised the deal upon the buyers'
satisfying themselves about access to Parcel A, with no reservation of an easement over Parcel

B.l3
IL
A.

ANALYSIS

Standard of Review - Motions for Summary .Judgment.
If the pleadings, depositions, and

adm1ssion.~

<<!In file, together with any affidavits, show

there is no genuine issue as to any material m, aJillirlj 1illrurut the moving party is entitled to judgment
as a matter of law, a court may grant surnrnallY j~nt. J4 A party against whom a summary
judgment is sought cannot merely rest on its p[eadings.15 'When faced with supporting affidavits
or depositions, the opposing party must show material issues of fact, which preclude the issuance

. dgment. 16
a f summary JU
'While the moving party must prove the a;~ (Of a genuine issue of material fact,17 the
opposing party cannot simply speculate. A mere miJmllill:a of evidence is not enough to create a

12 Plaintiff's Memorandum in Support of Its Motion.fur' SWill"lllmlliy.ffudgment, Private Wilderness, LLC v, Peterson,
Bingham County case no. CV 2006-1289 (filed JaIlll1!lry 23, '11m7l) ~reinafter "Private Wilderness's Memorandum),
at p. 6; Exhibit A.
13 Petersons' Memorandum, at pp, 6-7.
14 Idaho Rule of Civil Procedure ("lR.C.P.") 56(c); G .& M Fanws 1\1. Funk irrigation Co., 119 Idaho 514, 516-7,
808 P.2d 851, 853-4 (1991); Burgess v. Salm{JIt RiFer Cmlal Ceo !fAd, 119 Idaho 299, 307, 805 P.2d 1223, 1231
(1991).
15 R. G. Nelson, A.l.A. v, Steer, 118 Idaho 409, 410, 1'f7 P'.2rl H7, 118 (1990); Zehm v. Associated Logging
Contractors, inc., 116 Idaho 349, 350, 775 P.2d I 191, 1191 (1988).
16Id.
17 Petricevich v, Salmon River Canal Co., 92 idaho 865, 868,452 P2d 362, 365 (1969); Wait v. Leavell Cattle, Inc.,
136 Idaho 792,798,41 P.3d 220, 226 (2001).
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genuine factual issue,18 This Court grants summary judgment when the non-moving party cannot
establish the essential elements of the claim 19 In these circumstances, all other, non-essential facts
become immaterial, 20
When an action will be tried before the court without a jury, the trial court, as the trier of
fact, is entitled to arrive at the most pmbabfe

im~ences

based upon the undisputed evidence

properly before it and grant summary judg;m.wt a.."'Spkte the possibility of conflicting inferences? 1
The test for reviewing the inferences dravro. by' this COl:lrt is whether the record reasonably supports
the inferences?2 Neither party requested a jiUlir]7 i:w this catSe. 23
B.

Summary Judgment in favor of the Junior Petersons is Appropriate with regard to
Private Wilderness's Claim of an Express Easement.

Private Wilderness initially argues ii[ .fu\lllS an express easement across Parcel

B.24

In

support of its contention, Private Wilderness jp'DJmtS'toiilihe Wan-anty Deed, dated July 7, 1994 (the
"Warranty Deed"), which evinces the s&!e of PJmrcd B from the senior Petersons to the junior
Petersons.25 The Wan-anty Deed'

s,1.a\rte.s;:

·"SUBJECT TO; ALL existing patent reservations,

18 Edwards v. Conchemco, inc., J II Idaho 851, 853,7271 P..2d ll.U9, 1281 (Ct.App. 1986); West v. Sonke, 132 Idaho
133, 138,968 P.2d 228, 233 (1998).
19 Dekker v. Magic Valley Regional Medical Cenfer, U5 fdrua(l 332, 333, 766 P.2d 1213, 1214 (1989); Bade!! v.
Beeks, 115 Idaho 101,102,765 P.2d 126 (1988).
20 Podolan v. idaho Legal Aid Sen1ices, Inc., 123 Idaho 937, 943;, &S4P.2d 280,286 (CLApp. J993).
21 Shawver v. Huckleberry Estates, LL.C, l40 fd.ah(l354, 360-1,9'3 PJd 685, 69] -2 (2004).

22

rd.

See: Complaint; Answer.
24 Private Wilderness's Memorandum, at p. 6-7.
25 Private Wilderness's Memorandum, at p. 6; Complaint, at Exbfbit B.
23

MEMORANDUM DEClSJON AND ORDER DENYING PLAINTIFF'S Mo.TlON FOR SUM/VIARY JUDGMENT AND GRANTING
- 5SUMMARY JUDGMENT FOR DEFENDA1\'TS AS TO AN EXPRESS EASEMENT.

easements, rights of way, protective covenants, zoning ordinances and applicable codes, laws and
regulations. 26
An easement is a right to llse the. land of another for a specific purpose that is not
inconsistent with the general use of the property by the owner. 27 An express easement, being an
interest in real property, may only be created b,ya written instrument. 28 An express easement
may be created by a written agreement betwe-.en tihte l.0wner of the dominant estate and the owner
of the servient estate, or by deed from ilie

OWJ.meF

of the servient estate to the owner of the

dominant estate. 29
In this case, there is no such expl!es.s: C1ijgreement between Fern and Private Wilderness.
Further, regardless of any historical uses or c:JltSements between the dominant estate (Parcel A)
and the servient estate (Parcel B), the pure-hase ad sale agreement (the "Purchase and Sale
Agreement,,)3o entered between Fem anti:

lPl1U\vJliIDe

Wilderness expressly requires Private

Wilderness to formulate its own plan fo.f <l!OO..es.s; 00 Parcel A. Specifically, Private Wilderness
agreed:
3.8
Access. The effectiveness of thas Aggneement is conditioned on [Private
Wilderness] satisfYing [itself] as to wB:af.'lfiler there is adequate access to the
Property as set forth below. If at .anytime before April 1, 2005 [Private
Wilderness] determiners] that there is a~uare access to the Property or [Private
Wilderness] waivers] this condition, [Privare Wilderness] shall give written notice
to [Fern] of such determination or waiver and the Transaction shaH close. Any
notice is irrevocable. If at anytime before April 1, 2005 [Private Wilderness]

Complaint, at Exhibit B.
Caps/ar Radio Operating Company v. Lawrence, 143 Idaho 704, _,152 P.2d 575, 579 (2007).
28 Id.
26

27

29

rd.

30

Robert's Affidavit, at Exhibit 4, p. 5.
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determines[s] that adequate access to the Property does not exist, then [Private
Wilderness] shall give written notice to [Fern] of such determination. In such
event, this Agreement shall be void ab initio; alI parties shall be relieved of all
their obligations hereunder; the Deposit and all interest thereon shall be returned
to [Private Wilderness]; and if [Private Wilderness] givers] no such notice to
[F ern] before April I) 2005, then [Private Wilderness] shall be deemed to have
waived the access requirement and the Transaction shall close on the Closing
Date,3]
Private Wilderness does not challenge the above-quoted language.
In the absence of ambiguity, a contract must be construed in its plain, ordinary and proper
sense, according to the meaning derived from the plain wording of the instrument 32

This

language appears to the Court to place the onus of securing access to Parcel A upon the buyers,
the individuals who later formed Private Wilderness, rather than upon Fern. In addition, this
Court notes that one of the buyers, Kevin Murray, who later became a member of Private
Wilderness, is a licensed real estate agent,33 This express agreement within the Purchase and
Sale Agreement negates Private Wilderness's argument that it had, or became the recipient of, an
express easement Indeed, the quoted language indicates that Private Wilderness agreed not to
assume an easement across Parcel B to Parcel A. For these reasons, this Court finds there is no
express easement allowing Private Wilderness to cross Parcel B to access Parcel A.
Although the junior Petersons did not move for summary judgment with regard to any of
the issues raised by Private Wildemess's motion, summary judgment may be rendered on this
Coures own motion for any party, not just the moving party, on any or all the causes of action

31 Robelt's Affidavit, at Exhibit 4, pp. 5-6. For the sake of clarity, the Court substituted "Private Wilderness" where
the term "Buyer" appeared in the contract language, and "Fern" where the term "Seller" appeared therein, Pronouns
and verb endings were changed to synchronize with the parties' names.
32 Caps/ar Radio, 143 Idaho at _, 152 P.3d at 579.
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involved, under the rules of civil procedure. 34 Based upon the section 3.8 of the Purchase and
Sale Agreement, this Court finds, as .a matter of law, that summary judgment in favor of the
junior Petersons is appropriate with regard to Private; Wilderness's claim of an express easement
across Parcel B.
C.
Use.

Fact Issues Exist regarding Private

\WiM.elm~ess's

Claim of an Implied Easement by

Private Wilderness next relies upan [he !\li\Clt.tJiDlllf.t:; of implied easement by use. 35 In order to
establish an implied easement by prior

UlSIC,.

nfu:e ]Jnilnr1l;§1 asserting the easement must prove three

-1 elements: (1) unity of title and ownership .and! :ilL'sI11J.lfst'!q'uent separation by grant of the dominant
estate; (2) apparent continuous use long emD1!l'glhi lhreif(!),AIe ;r.eparation of the dominant estate to show
that the use was intended to be permanent; and !(3y k

~sement

must be reasonably necessary to

the proper enjoyment of the dominant estate. 36
Whereas Parcels A and B were, pJriiITr

rot

1.~4,

:owned by the senior Petersons, and the

dominant estate (Parcel A) was separated iimm iP.m;r.ceP 18 by the sale of Parcel B to the junior
Petersons, Private Wilderness has me.t

fr<t~

lllfst P!lllXlll!K of the proof required for an implied

easement by use. However, the second prong, nl~e iss:me: o!i "continuous use of' roads on Parcel B
to access Parcel A is questionable. The junim

Yere.~ns

point out that in their agreement to

Roben's Affidavit, at Exhibit 4, p. 5, ~ 5.2.
Harwood v. Talbert, 136 Idaho 672, 677,39 P.3d 612, {} 17 (200£).
35 Private Wilderness's Memorandum, at pp. g·9.
36 Thomas v. Madsen, 142 Idaho 635,638, 132 P.3d 392,395 (2006).
33

34
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purchase Parcel B from the senior Petersons (the "Agreement") they expressly conveyed to
Kenneth Peterson an easement in gross for the life of Kenneth Petel'son. 37 The Agreement reads:
2.
The [junior Petersons] shall convey tD Kenneth Peterson an easement in
gross in the above described property for the life of Kenneth Peterson for purposes
of ingress and egress to property not covered by this agreement which is owned by
[the senior Petersons]. This easement shall be: considered in gross and personal to
Kenneth Peterson and shall not attach to ooyother real estate which is owned by
Kenneth Peterson?!!
This language expressly rejects the notion that the road.s connecting Parcel B with Parcel A were
intended by the junior Petersons andlor the senior lPetersons to be permanent roads beyond the
lifetime of Kenneth Peterson.

In addition, the language of paragraph 3.8 (j)f the Purchase and Sale Agreement, quoted
above, convinces this Court of Fern's intention, amril Private Wilderness's agreement, not to
imply any easement across Parcel B to Parcel A.
Thirdly, Robert Peterson outlines another means of access to Parcel A3. 39

At oral

argument, Robelt Peterson also pointed the Court's attention to an unmarked road leading from
Parcel A3, utilizing a stretch of public road, and ·then continuing over to Parcel A2. Private
Wilderness contended that there is no easement of 1(lt!c({)ird across what is State Endowment land
and that there is no current means of access between Parcels A3 and A2. Private Wilderness also
contended that obtaining easements from the state of Idaho is not easy in the face of existing
easements.

Robelt's Affidavit, at Exhibit 2, p. 2.
38 Robert's Affidavit, at Exhibit 2, p. 2. Tnis Court substituted "the junior Petersons" for the term "Buyers" and
substituted "the senior Petersons" for the terin "Sellers" Jor ease of understanding.
37
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This Court finds, based upon the language of the Purchase and Sale Agreement, that
Private Wilderness took upon itself to deveiop

Of

negotiate access to Parcel A when it purchased

Parcel A, and that Private Wilderness expressly trndierstood it did not have permanent access to
Parcel A through Parcel B. For these reasons,this Court finds that Private Wilderness has not
shown an implied easement over Parcel B. Summary Judgment in favor of Private Wilderness
on the theory of implied easement by use shall, therefore, be denied.
D.
A Fact Issue Exists regarding Private Wilderness's Claim of an Easement by
Necessity.

Finally, Private Wilderness contends that it should be granted an easement by necessity
over Parcel

B.40

According to the Idaho Supreme Court:

A way of necessity is an easement arising from an implied grant or implied
reservation; it is of common-law origin and is supported by the rule of sound
public policy that lands should not be rendered unfit for occupancy or successful
cultivation .... It is a universally established principle that where a tract of land is
conveyed which is separated from the highway by other lands of the grantor or
surrounded by his lands or by his and those of third persons, there arises, by
implication, in favor of the grantee, a way of necessity across the premises of the
, ,. h
grantor to tne
nrg way. 41

In order to prove an easement by necessity, Private \Vilderness must prove: (1) unity of title and
, subsequent separation of the dominant and serviel1t estates; (2) necessity of the easement at the
time of severance; and (3) great present necessity for the easement. 42

Robert's Affidavit, at Exhibit 2, p. 2.
Private Wilderness's Memorandum, at pp. 9·11.
41 Hughes v. Fisher, 142 Idaho 474,482-83, 129 P.3d 1223, 1.211-12 {2006).
42 Hughes v. Fisher, 142 Idaho at483, 129 P.3d at l232.
39

40
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Although the first rcquimme.r.t for 'mteasemsnt by lteCesliityis undisputed/and> although

thejunior.Peterso.ns' grant of a. lifetime

~

over ParceLS to Kenneth Peterson may be

some evidence of the second requ~ the e:videacepreJented in this case raises a. fact issue
as ro whether or not Private WJldem;;ss. c::an show' a .great present necessity for the easement.
Alternative routes PTCPeDted by t&.:

j~ h:t!'l~ltms

must be expJored before the third

requirement for an efUcwent by 'Me~. b;?,m'RII. Accordingly. this Court fmds that summary
judgm:nt, with regard to an easement by ~ity.. is mappropriate at this time,

ID.

CONCLUSIO.N AlND ORDER

Tbe Purchase and Sale A~ent b~ Fern Peterson and Private Wilderness evinc:s
Private

Wildemes~ts

contract to find or

a~ ~s

to Parcel A prior to the closini of the

sale. Based upon this agreement. this Court uaUUlmmlllary judiIDent, in favor of the junior
Pei0rsons (the non~moving pnrty) as w die iuue ofan;. ~.e$S easement over Parcel B.

Furthermor;, this Court finds that fact

~ f1$

to alternative access routes to Parcel A

negate summary judgment in fr1vnr of ~. W""..mcss at this stage of the proceedings.
Accordingly, Private WUderoess's MOtiourovSmnnuuy Judgmcmt is denied.

IT IS SO ORDERED.
DATED this

!~day of Jwy 2001.

MtMDAANllUM V£ClSION AND OKOU n!N'l!rl'iG 'UJNrJPF'S M{¥l10N FOR SUMMARY .IUl)GMt."IIT AND OJUNTlrlC
.11 •

SUMMAKY ,'/UDGMl:I\T paa "E~ AS To .q,i"IlU::{lK~ EASEMleN'!",
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Darren S. Robins, Esq.
SWAFFORD LA W OFFICE,
Chartered
525 Ninth Street
Idaho Falls, ID 83404
Kent W. Gauchay, Esq.
SIMPSON & GAUCHA Y
Attorneys at Law
497 North Capital A venue, Suite
200
P.O. Box 50484
ldaho Falls, ID 83405-0484

0 u.s. Mail 0 Courthouse Box

ffi.s.

Mail

\

0

Courthouse Box

[;}facsimile

~csimile

S~JS~~~~~
Deputy Clerk

)

~.

MEMORANDUM DECISION AND ORDER DENYING nAINTfFF'S MCfDON FOR SUMMARY JUDGMENT AND GRANTING
~.12 ~
SUMMARY JUDGMENT FOR DEfENDANTS AS TO AN EXPlmss EASKMENT.

